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INTRODUCTION 


The Department of the Interior is pledsed to submit this 
statement in response to Chairman Aspinall's request of 
January 22, 1968. The statement presents information on the 
following matters: 


1. The Department's identification of the more 
significant problems that exist in the laws, 
regulations, policies, and practices involved 
in the retention, management, and disposition 
of the public lands as defined by Public Law 
88-606. 


2. The Department's analysis of the causes that 
underlie these problems. 


3. The Department's views concerning the more 
significant public land problems that have 
been identified by public witnesses who have 
appeared before the Commission, and concern- 
ing the causes assigned thereto by the public 
witnesses. 


Our statement is organized for convenience of the Commission 
Members into headings corresponding to study titles adopted 
by the Commission. Omitted, in accordance with the request, 
is the identification or description of legislative, adminis- 
trative, or other solutions proposed to meet the problems and 
challenges that are discussed. 


The "public lands" referred to in the law creating the 
Commission are much more than the 483 million acres of public 
domain administered through the Bureau of Land Management. 
They embrace also some 258 million acres administered through 
the Forest Service, National Park Service, Bureau of Sport 
Fisheries and Wildlife, Bureau of Reclamation, Department of 
Defense, and other agencies. The estimated market value of 
the 711 million acres of Federal public domain, including its 
mineral resources, was reported by the administrative agen- 
cies at $21 billion as of June 30, 1966. The 54 million 
acres of acquired lands of the Government within the limits 
of the United States are reported by the agencies to have 
cost over $4 billion, on which structures and facilities 

have been built costing $58 billion. These figures convey 


some of the dimensions that are involved in identifying and 
evaluating the problems faced in Federal land administration. 


In approaching the contents of this report, effort was made | 
to relate them to the over-all objective as it has been iden- 
tified for the Commission's purposes. That objective, under 
the Congressional declaration of policy of September 19, 
1964, is to provide the maximum benefit for the general pub- 
lic. This objective, although clearly established as the 
central criterion, is not easy to apply in an exercise of 
problem identification and analysis. The broad public inter- 
est is often a nebulous concept. There are innumerable 
shades and gradations between public and private interests. 
What may be a benefit to one individual or group to another 
may be a detriment. 


As Chairman Aspinall stated on January 11, 1968, there are 
few if any, in the administrative branches as well as in the 
Congress, who can approach these forbidding problems with 
any great degree of confidence that they have adequate know- 
ledge. 


In 1963 while the legislation to establish the Commission was 
under consideration, the Department made the following state- 
ment to the House Committee on Interior and Insular Affairs: 


The various agencies managing public lands are 
presently operating under a complex system of 
public land laws which have developed in a "patch- 
work" fashion since the beginning of the Republic 
- . « Many of the laws reflect the social and 
economic conditions of the 19th and early 20th 
century and thus are predicated on essentially 
obsolete concepts, are of special purpose, and of 
limited scope. . 


This earlier statement is even more true today. None of the 
public land laws has been materially modified or repealed. 
Additional enactments have been made, some of temporary dura- 
tion, adding to and taking their place within the tangled 
"yatchwork." 


One of the most important things to understand about the 
Federal Government's ownership and management of public lands 
is the pattern of ownership. Having in mind the prolifera- 
tion of involved Federal agencies and the pattern of owner- 
ship, we are in better position of understanding the 


significance of a statistic often used before the Commission: 
the percentage of Federally owned land surface in the Western 
States--Alaska is 98 percent Federal, Nevada 85 percent, Utah 
66 percent, Idaho 63 percent, Oregon 52 percent, Wyoming 48 
percent, and California 44 percent. 


These statistics are not really meaningful as aggregates. 
Some counties and some Congressional Districts may be almost 
entirely Federal, and others have almost no Federal lands, 
even in the States which are over fifty percent in Federal 
ownership. More importantly, the market values of Federally 
owned lands in these States, almost without exception, are 
demonstrably far less than those of properties held in pri- 
vate hands. 


These relationships have to be understood if we are to grap- 
ple successfully with questions involving sharing of the 
revenues or consideration of the real meaning of public lands 
"supporting" the expansion of cities, the growth of industry, 
or the continued use for commercial, noncommercial, and gov- 
ernmental purposes. 


In developing this report the Office of the Secretary has 
received support from most of the bureaus and offices of the 
Department. The bureaus and offices bring different back- 
grounds and objectives to their involvement in public land 
questions. They have valuable resources of information, 
experience, and ability. Their resources are being made 
available to the Commission to the fullest extent practi- 
cable. 


COMMODITY PROBLEMS : 


Publications from such sources as Resources for the Future, Inc., 
have suggested that America's material resources for several 
decades will be generally adequate, barring no across-the-board 
crisis. Particular shortages may occur for particular materials 
at particular times or places. 


Knowledge of. this broad outlook is a source of comfort but not 
of complacency. Immediately pressing are serious problems in 
what might be described as the non-material resources--the en- 
vironmental and ecological aspects of commodity production based 
upon natural resources. And there are difficult problems in- 
volving maldistribution of goods and services produced from 
natural resources. 


The Commission's "Objective, Functions, and Operations" (1966) 
states: "The public lands and their products are viewed as 
serving some purpose for the public good.” This was the rationale 
upon which it was decided to structure a part of the study pro- 
gram around "commodities," defined as including all land uses. 


In keeping with the Commission study outline, problems associ- 
ated with the Commission's commodity classes (land uses) are 
separately discussed below. The heading "Environmental and Eco- 
logical Factors" has been included in this grouping in recogni- 
tion of the growing attention being given to the maintenance of 
environmental quality as a major land use oS in its own 
right. | 


ENVIRONMENTAL AND ECOLOGICAL FACTORS 


The public lands as defined for the Commission's purposes 
amount to about one-third of the nation's land surface and 
include the mineral resources of the ocean floor within the 
Outer Continental Shelf. Extending from the subtropics to the 
Arctic and with altitudes ranging from the ocean floor to the 
top of North America's highest mountain, this vast area includes 
representatives of virtually all of the vegetative types and a 
major share of the animal species of North America. These 
lands also contain the remnants of former civilizations. While 
these lands are concentrated in the West and are relatively 
remote from our nation's densest population centers, they are 
used increasingly for the enjoyment of people. Some cities 

are surrounded by these lands and, of course, no point on our 
coast is more than a few miles from areas under review. Thus, 
the whole range of conditions in North America is represented 
on these resources. 


Many facets of man's activities impinge on these lands and 
potentially affect their quality and usefulness. For con- 
venience the discussion will consider (1) effects on public 
lands arising from misuse or abuse of these lands and (2) 
side effects arising from proper uses. Some of the effects 
originate from activities carried on on the public lands, 
while others originate on public lands and may affect both 
these lands and private lands. 


Misuse or Abuse of Public Lands 


These following statements from President Johnson's Message 
on Conservation, March 8, 1968, serve to highlight the 
growing national concern regarding the environmental effects 
of surface mining: 


An air traveler over some of the richest country 
in America can look down upon deep scars gouging 
the earth, acres of ravaged soil stretching out 
on either side. 


Advances in mining technology have allowed us to 
extract the earth's minerals economically and 


swiftly. 


But too often these new techniques have been used 
unwisely and stripping machines have torn coal and 
other minerals from the surface of the land, leaving 
2 million acres of this nation sterile and destroyed. 
The unsightly scars of strip mining blight the 
beauty of entire areas, and erosion of the damaged 
land pours silt and acid into ow streams. 


Under present practices, only one-third of the land 
being mined is also being reclaimed. This start has | 
been made by responsible individuals, by mining 
companies, and by the States that have already enacted 
laws to regulate surface mining. 


Mining is the activity which creates by far the most evident 
changes in the environment. In most cases, the effects of 
surface mining can be restricted to the area being mined and, 
by proper planning, can be minimized after the desired mineral 
has been removed; surface restoration is more and more accepted 
as an obligation of the miner. Poorly managed surface mining, 
however, may result in off-site damages from such things as 
windblown silt or dust, waterborne sediments or, in some cases, 
formation of acids and drainage of these into our waterways. 


Placer mining in particular, especially as it is practiced in 
Alaska where there is a very deep overburden of nonproductive 
material that is washed away into the waterways, has obvious 
downstream effects whether these waters are on public lands or 
not. Where the placer is in a stream bed, great segments of the 
gravel stream bottom are disrupted or pore-space in the downstream 
gravel beds become silted. The channel may even be blocked to 
fish passage. A stream used by anadromous fish may be totally 
destroyed as a spawning area. 


Stream beds have sometimes been used as a source of gravel, 
which has made whole reaches useless for fish spawning. 


A related problem stems from the highway building practices 
which have been followed in many areas, Occasionally entire 
segments of streams have been relocated to provide for easier 
and cheaper road construction. All too often no provisions 
have been made for protecting, or when necessary, re~-establish- 
ing gravel beds necessary for spawning. The productive inter- 
spersion of riffles and pools found in good natural streams is 


seldom included in the new "sluice-like" channels. Efforts have 
been improving in recent years, but much remains to be done as 
population pressures demand increased highway construction. 


Although mining scars and highway construction are often more 
conspicuous, overgrazing and poor logging practices have damaged 
far more extensive areas of the public lands. Clear cutting, 

log skidding, and log road development on too steep sites has 
caused massive erosion in places. Excessive runoff has con- 
tributed to flooding and silting of stream.channels, lakes, and 
estuaries with resultant damage to fish habitat. Reduced stability 
of flow and removal of shade has caused many streams to become 

too warm for trout. 


At one time overgrazing by domestic livestock was considered 
the chief and perhaps only activity putting undue pressure on 
these lands. Today, over-population of wildlife, over-use of 
riding trails, and indiscriminate cross-country use of four- 
wheel vehicles are important destructive ecological factors. 
The construction of reads and trails, each built for the 
particular convenience of a few users but uncoordinated with 
other roads or routes, also poses a threat. 


Many of our public lands are especially fragile owing to their 
climatic or topographic locations. The struggling heaths of 
subarctic summits and the thinly spaced plants of the desert 
are examples of vegetative covers easily damaged by even 

light use. As an extreme case, even casual visitors’ use of 
natural areas intended for research may be sufficient to 
impair their quality for that use. 


Refuse disposal may be a legitimate use of the public domain 
under proper safeguards, but unwisely carried out may dis- 
figure the landscape. 


The public lands are the object of heavy littering. Trash is 
thrown or dumped along the highways, at undeveloped camp sites, 
and at "unofficial dumps" picked out by individuals. The 

Bureau of Land Managemen’; is coping with this in several ways. 

It is conducting an education campaign. It assists volunteer 
organizations when they offer to conduct cleanups. It also 
attempts to educate the people with respect to the land, public 
and private. The Bureau also cooperates with local governments 
in identifying and establishing regularly maintained dump grounds. 


Noxious weeds present a complicated control problem by virtue 
of land patterns and varying agency and owner practices. 


} 


In quite a different category is the destruction of archaeolo- 
gical sites and the removal of artifacts. The collection of 
ancient artifacts both for personal collections or for sale is 
increasing on the public lands. The great proportion of 
archaeological sites on the public lands is practically un- 
protected. Both amateur and professional collectors have 
engaged in pilfering. 


The Antiquities Act of 1906 provides criminal penalties up to 
$500 or up to 90 days in jail. The.Act is, however, something 
of a dead letter as regards the public lands because officials 
of the Bureau of Land Management have no authority to arrest 
anyone even when found in the act of pilfering. The Bureau of 
Land Management fences the more important archeological sites 
and attempts to educate the people in regard to the law and 
the importance of the sites remaining undisturbed until they 
have been studied by qualified archaeologists. Field men 
patrol important sites as their many otner Cup nee, permit. 


"Side Effects" of Public ead Uses 


The doctrine of multiple use management prescribes maximum 
public benefit but, of course, does not imply that each unit 
area must be available for every use. In fact, allocation 
to seme desirable uses requires exclusion of other uses and 
may impair the value of surrounding lands for some purposes. 


To some extent, mining, grazing, logging, even recreation may 
affect other uses. Sometimes these activities represent con- 
peting uses for the same area. When they do, zoning in time or 
space is needed to assure optimum use and minimum conflict. For 
exemple, mining or drilling may be seasonally unacceptable when 
birds are using a wildlife refuge, but may be permitted when the 
birds are away. The whooping crane at Aransas National Wildlife 
Refuge is an esenele of season age usage. 


In terrestrial aitaat tone we have, Pe the most part, learned 

to think of these "side effects" of desirable uses and, by 
recognizing them early, have prevented difficulties. We are 

now approaching an era of exploitation of the ocean bottom on 
the Outer Continental Shelf. Likelihood of conflicts between 
competing uses is equally great or even greater. The exploration 
for and exploitation of oil and other mineral resources will 
certainly alter the ocean bottom and may well affect the water 
above. Explosives used in seismology, displaced bottom sedi- 
ments stirred by various operations on the bottom, discharge of 


biologically active material into these areas, discharges of 
excess heat or toxic substances in cooling water of nuclear power 
plants or blowdown of desalting plants--all need to be considered 
in relation to living resources present in the areas. Our exper- 
lence on land suggests that consideration of the Living resources 
at an early enough stage in planning can result in exploitation 
of desired resources without unacceptable, undesirable effects. 


A separate, yet related, problem concerns the use of the Shelf 

as @ dumping ground for municipal and industrial waste materials. 
Presently, the Corps of Engineers is exercising jurisdiction over 
waste disposal on the shelf through the issuance of dumping permits. 
The deposit of foreign matter on the shelf could affect the use 

of both mineral and non-mineral resources. Solid materials 
deposited in a given area on the ocean floor could impede the 
development of surface mining operations as well as the utiliza- 
tion of bottom fish. 


Public lands may also be affected by activities outside their 
boundaries. Such effects are predominately those created by 
pollutants; thus airborne materials from industrial sources, 
from automobiles, from management practices such as insect con- 
trol on privately-owned agricultural and forest lands, or water- 
porne substances (including silt) arising from agricultural lands, 
municipalities or industries, or even materials deliberately 
dumped into coastal water and thus reaching our area of concern, 
_ are the principal sources. The land managing agencies have 

relatively little direct control over such materials but they 
are concerned with the effects they may cause. The intermixture 
of private and public lands in some places tends to aggravate 
these problems. 


Management Opportunities 


Many of the problems cited in the foregoing sections are avoid- 
able or solvable today, although some could be more easily han- 
dled with changes in laws, regulations, or practices. Still 
others are essentially insoluble under existing conditions. 


More stringent enforcement of existing regulations, imaginative 
application of existing authority, and increased funds permitting 
more educational and management activities would go a long ways 
towards protection of artifacts , prevention of litter, or control 
of pollution. 


Those preparing management plans need to recognize the desirability 
of combining use activities where the several uses are compatible, 


as well as that of limited use allocation to prevent non-com- 
patible activities. Land classification should take account 
of local needs as expressed through publicly approved regional 
and local land use plans. In granting easements for utilities, 
there are opportunities to stretch land resources through 
joint use of the rights-of-way. 


Prospecting, exploring, locating, and developing mineral re- 
sources on certain classes of public lands, including some in 
the National Wildlife Refuge System and in the National Park 
System, are subject to Little or no restriction, regulation or 
restraint. Such activities continue to threaten the management 
and protection of the natural, historical, archeological, scien- 
tific, and scenic resources. . 


Any development or use of the mineral resources of the Outer 
Continental Shelf will affect the living resources of the oceans 
through one means or another. Water quality could be affected. 
Problems may develop because of fishing gear entanglement and 
contamination, mortality to fish and food organisms, contamin-~ 
ation of fish and shellfish, and interference with fish distri- 
bution patterns. 


The use of restrictive or reversionary clauses in. documents of 
conveyance has perhaps not been sufficiently imaginative. 
Examples are clauses that require air and water pollution con- 
trol from power plants on public lands or using fuels obtained 
from public lands; that require control of phosphate mining to 
prevent eutrophication; or that require maintenance of scenic 
values in small lot transfers in and around recreation areas. 


Lastly, analysis of the causes of deterioration cited by the 
American Society of Landscape Architects seems reasonable. 

Among these causes were: (1) the "liberal" mining laws; (2) 
transfers of public lands without relation to regional and local 
planning requirements; (3) constructior, of high power dams in 
the face of alternative energy sources; (4) uncontrolled re- 
moval of common varieties of minerals; and (5) unwise alloca- 
tions of land for right-of-way purposes. 


LO 


FISH AND WILDLIFE 


The testimony received at the Commission's public hearings has 
revealed widespread recognition of the need to preserve and 
protect the fish and wildlife habitat on public lands and to 
manage the lands so as to enhance, improve, rehabilitate, and 
develop the habitat for public use with strong emphasis on 
hunting and fishing. 


Many of the public comments reflect a growing awareness that 
the continuing abundance of fish and wildlife cannot be taken 
for granted but that positive and aggressive administration 
and management of the public lands is essential if these 
resources are to be available for future public enjoyment. 
Evolving technology and modern management concepts provide 
vastly improved techniques for reaching these goals. The 
serious concern which has been manifested reveals a demand 
for affirmative, aggressive scientific management. 


Jurisdiction over Resident Game 


A major input into the public hearings consisted of comments 
made by State game and fish officials and others insisting 
that the States should retain exclusive jurisdiction over 
resident fish and wildlife on Federal lands. This was 
expressed in a number of ways, including assertions that there 
is alarm at the tendency of Federal agencies to take over 

fish and wildlife management; that the States have exclusive 
control, ownership, and regulatipn of fish and wildlife; that 
the Federal agencies must recognize these State rights; that 
the States and local agencies alone should manage wildlife and 
fisheries without Federal encroachment; and that the States 
should have full control of management of wildlife on Federal 
lands. The terms "exclusive control," "sole jurisdiction," 
and "State ownership of fish and resident game" often appear 
in the writings both prior and subsequent to the establishment 
of the Commission. 


The Solicitor's opinion of December 1, 1964 (M-36672) has been 
frequently cited as being a threat to the wildlife management 
responsibilities of State game departments. Some State offi- 
cials have contended that the Federal agencies lack the auth- 
ority to issue regulations governing hunting and fishing in 
any way on Federal lands, while the Federal agency personnel 
regard such regulations as merely the exeraqise of the Consti- 
tutional Federal responsibilities in controlling the use of 


the Federal lands and in carrying out programs as directed by 
Federal statutes. 


The Bureau of Sport Fisheries and Wildlife has reported that 
it has expended a great deal of time and effort in cooperation 
with the International Association of Game and Fish Commis- 
sioners collectively and individually in attempting to resolve 
this jurisdictional problem. The Bureau reports that it has 
reached an understanding with the Association in the manage- 
ment of the lands of the National Wildlife Refuge System which 
are dedicated to the preservation and protection of fish and 
wildlife and the conservation of natural resources. This 
understanding was set forth in Secretary Udall's policy state- 
ment dated May 25, 1966, to Mr. William E. Towell who was then 
President of the Association. 


In reporting to Congress on the legislation designed to pro- 
tect rare and endangered species, Assistant Secretary Cain, in 
his report of June 28, 1966, to Senator Magnuson, Chairman of 
the Committee on Commerce, reiterated the understanding which 
in essence was that nothing in this Act shall be construed as 
affecting by increasing or decreasing the jurisdiction or 
responsibility of the several States with respect to fish and 
resident wildlife on federally-owned lands or waters within 
the System. 


Game Ranges 
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In the 1930's, several large game ranges were formed by with- 
drawing public lands through Executive Orders. The purpose 
for the establishment of these ranges was to provide for the 
protection of named species and forage to sustain them. 

The Zxecutive Orders provide for joint administration at the 
Bureau level. The Bureau of Sport Fisheries and Wildlife 
manages the wildlife use; the Bureau of Land Management 
manages the other uses such as livestock grazing, timber har- 
vest, and mjning. Livestock grazing is administered under 
provisions of the Taylor Grazing Act. 


This arrangement poses many problems. 


The public lands were withdrawn at a time when the idea of 
multiple-use management had not been deyeloped in reference 
to the lands. While the game ranges were set aside to pro- 
tect rare and endangered species, other resident wildlife 
species have increased pressure on the habitat. 


When there is a need to readjust livestock use, the provi- 
sions of the Taylor Grazing Act and the Administrative 
Procedure Act come into play. The procedural requirements 
may lead to long delays in making use adjustments. In the 
meantime, there may be detriment to forage and wildlife 
habitat resources. 


Wildlife on ''Vacant'' Public Lands 


Section 1 of the Taylor Grazing Act reserves the public's 
right to hunt or fish on the public lands within grazing 
districts and states that the Act does not allow a grazing 
permittee to interfere with this right. Section 9 provides 
that the Secretary shall cooperate with the State agencies 
engaged in conservation or propagation of wildlife inter- 
ested in the use of the grazing districts. This section 
provides a means for cooperation with State wildlife agencies, 
but it does not directly provide for wildlife production. 

The fishing resource is not mentioned. 


Uncertainty as to whether particular public lands will be 
retained or sold has adversely affected the interests and 
investments of State wildlife agencies in these lands. As 
a result, State programs and capital outlays on the public 
lands have been lessened. The chief cause of concern has 
been the ''pending its final disposal" clause in the opening 
sentence of the Taylor Grazing Act. 


The Taylor Grazing Act has seldom been viewed as providing 
adequate authority or standards for fish and wildlife 
development or utilization on the grazing district lands. 
Furthermore, the Act omits fish and wildlife production and 
utilization provisions (except for threatened species) so 
far as concerns some 300 million acres of public lands 
administered through the Bureau of Land Management in public 
domain in Alaska, the "O&C'' and Coos Bay Wagon Road Lands, 
the Bankhead Jones lands, and public lands outside of graz- 
ing districts. Accordingly, specific statutory authority 
for fish and wildlife management on these classes of lands 
rests primarily in the interim Classification and Multiple 
Use Act of 1964 and in the Endangered Species Preservation 
Act. The Classification and Multiple Use Act lists fish and 
wildlife development and utilization as one of several mul- 
tiple uses that may be considered, but only as to lands 
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classified for retention. The Endangered Species Preserva- 
tion Act applies only to species threatened with extinction. 


Several of the Commission's witnesses, including the 

National Wildlife Federation, referred to the problem which 

is caused by the lack of specific permanent statutory 
authorization for the maintenance and development of wild- 
life habitat on lands administered through the puree of Land ™ 
Management. 


Allowance for wildlife maintenance. The current public land 
regulation, 43 CFR 4.1113- S1 (bye. states: 


In each grazing district a sufficient grazing 
capacity of Federal range suitable for wildlife 
will be reserved by the District Manager after 
consulting with wildlife interests and the 
advisory board, for the maintenance of a reason- 
able number of wild game animals, to use the 
range in common with livestock grazing in the 
district. 
The reservations of grazing capacity for game animals as 
practiced under this regulation generally cover large areas 
following administrative rather than biologic units. To be 
meaningful, all habitat factors, including topography, 

food, water, cover, and competition, ought to be considered 
in regard to daily and seasonal areas of wildlife use. These 
can be determined only through systematic studies of habitat 
use and quality. 

Under the literal terms of the regulation, no'capacity can 

be reserved for wildlife maintenance unless domestic live- 
stock are also permitted to graze on the same lands. This 

is believed to be unrealistic and not in accordance with 

the actual practice. The regulation restricts forage con- 
siderations to game animals which conflicts directly with 

dur legal responsibility to protect and enhance the habitat 
of non-game animals including rare and endangered species. 
The term "reasonable number" is also vague. and ambiguous. 


ences. Several States have enacted laws relating to fence 
specifications and prescribe situations where fences need not 


I 


Lh 


be constructed in so-called "open range.'' Most of these laws 
were enacted many years ago when the welfare of wildlife was 
of little interest. The laws may operate to require fences 
that prevent or hinder migration or that trap individual 
animals attempting to cross. The laws apply to all lands in 
the State regardless of ownership. 


Several of the Commission's witnesses referred to what was 
reported as damage to wildlife because of range fences on 
public lands. 


The problems of unauthorized and improper fence construction 
on the public lands have gained national attention with refer- 
ence to certain grazing lease areas in Wyoming administered 

by the Bureau of Land Management. The controversy has 
resulted in a restated Bureau of Land Management fencing prac- 
tice as follows: 


1. Fence construction will be held to the minimum 
required for adequate resource management. 


2. When new fences are proposed, all of the uses 
of the land must be fully considered before 
construction is authorized. All habitat 
requirements for antelope, including forage 
and water, will be provided within fenced 
pastures. 


3. Because fences do interfere with antelope move- 
ments, when a fence is authorized, all possible 
steps will be taken to insure the least pos- 
sible hindrance of such movements. Necessary 
pass-through devices will be incorporated into 
each fence proposal. 


The Bureau is now requiring permittees and lessees, in some 
instances, to undertake modifications of existing fences. In 
addition, certain Federally-owned fences are being modified 
to the extent of program limitations. An inventory of exist- 
ing fences needing attention in 1967 indicated that a total 
of more than 6,000 fences covering a distance of 13,000 miles 
is involved. Steady progress is being made in correcting 
deficiencies. The assistance of State game and fish wildlife 
egencies has been requested in identifying problem situations 
and necessary fence modifications. 
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Studies of experimental fences and pass-through devices as 
they affect antelope migrations are being conducted in 
Wyoming, Colorado, and New Mexico in cooperation with State 
wildlife agencies. 


Poisons. It is reported that no legal provision exists for 
regulating the distribution of poisons and devices containing 
poisons used by individuals, to kill predators on the public 
lands. Many of these are dangerous to domestic animals, 
household pets, and even human life. 


Other Wildlife Problems 


Elk reduction in national parks. Several of the Commission's 


witnesses strongly criticized actions taken by National Park 
Service officers at Yellowstone National Park in using 
direct-reduction methods in the winter of 1966-67 to bring 
elk numbers into line with capacity in the Park. 


Announcement has been made by Park Service officials that 


under the outlook for the current winter of 1967-68 live 
trapping of elk will satisfy the reduction needs. 
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FORAGE 


Problems within the’ Department's scope involving forage 
resources of public lands are largely confined to the lands 
administered through the Bureau of Land Management. Many 
significant questions have been raised ty Commission members; 
range users, other interests, and Government officials. The 
magnitude of the interest stems from the basic fact that most 
of the public land in the West is used for the grazing of 
livestock, and at the same time, is used for wildlife, recre- 
ation, and watershed management, etc. There is a natural 
divergence of objectives between the stockman's profit motive 
and the motives of noncommercial interests. 


In general, the stockman seeks to lower costs, maintain mana- 
gerial independence, and strengthen his land tenure. The 
others may urge less livestock use in order to increase forage 
for wildlife, improve water quality, reallocate land to rec- 
reation, or for other reasons. In general, both work toward 
maintaining adequate soil, water, and vegetation conditions. 


A dimension that may aid in gaining perspective is that less 
than 2 percent of the livestock feed equivalents produced in 
the United States come from Federally-owned range lands, accord- 
ing to Department of Agriculture estimates. Regionally and 
locally, however, forage dependence on Federal lands may run 
quite high. 


Currently, it is estimated that 123 million acres out of 175 
million acres of public land administered by the Bureau of Land 
Management in the Western States are in no more than a fair or 
worse condition. Of these lands, 45 million acres fall within 
a "frail land" category, and 20 million acres are in a deteri- 
orating trend. Much of the damage was inflicted prior to the 
advent of public administration. Management and rehabilitation 
investments have helped to improve the situation but both have 
been far from adequate from the standpoint of recovery potential. 


Rehabilitation and improvement involve many considerations 
other than commercial grazing. The Bureau of Land Management 
is finding, however, that range allotment plans, worked out 
with ranchers but recognizing combinations of uses as set out 
in the Classification and Multiple Use Act, can provide an 
under-pinning for public investment in rehabilitation and 
improvement. 
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Some of the specific issues related to forage problems include: 
(1) grazing fees; (2) range improvements; (3) tenure inside 
grazing districts; (4) management lands outside of grazing 
districts; (5) the multiplicity of grazing laws; and (6) grazing 
on lands under joint administration. 


Grazing Fees 


Grazing fees have been at issue every five years or so since 
the passage of the Taylor Grazing Act. The controversies have 
often resulted in adverse influences on levels of management 
and public investment. A considerable amount of Government 
manpower has been expended, and the livestock industry has 
expressed nearly continual uneasiness. | 

Many of the public land questions currently being raised by the 
industry are tied directly or indirectly to the level and 
manner of setting the grazing fees. The interests of users, 
administrators, and others may be said to come closely together 
in critically viewing perennial uncertainties arising from the 
debatable grazing fee provisions of the Taylor Grazing Act. 


Range rovements 


Current arrangements for range improvements on public lands in 
grazing districts place emphasis on management and maintenance 
contributions by the stockmen. Where improvement proposals 
have multi-purpose implications, financing by public funds is 
usually preferred. Contributions toward cooperative multi- 
purpose projects from parties representing single interests are 
acceptable if the proposal is compatible with established conser- 
vation and management objectives for the specific area involved. 
This approach helps to avoid projects which complicate or 
adversely affect the accomplishment of multiple use management 
plans. . 


Private investment may lead to a proprietary attitude toward 
the public land, increasing the difficulty of making later land 
use adjustments that may be necessary. If a private operator 
invests in a range improvement that increases forage, he may 
expect that the in¢grease will be allocated to him. Under the 
law, however, any forage must be allocated according to unsat- 
isfied base property qualifications. And complications may 
arise in other lang use needs such as increased cover for 
watershed protection or wildlife use. 
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Private equities in range improvements. Problems of subse- 


quently effective land management may arise when livestock 
users: have been allowed to expend private funds for capital 
improvements on public lands. Private investment in range 
improvements oriented to a single use may be anomolous in 
situations where capital improvements should reflect multiple 
purposes. Yet, private operators can hardly be expected to 
finance general public benefits, nor to be held responsible 
for incorporating them into range improvements. 


Compensation for equities in range improvements. One of the 
problems with private investment in range improvements on 


public lands. is how to arrange for just compensation if the 
rangelands containing the improvement become unvailable for 
grazing use. The Department has provided by regulation that 
any third party proposing to acquire public land with range 
improvements on it shall agree to compensate the range oper- 
ator for the current value of his interest in the improvement. 
The Act of July 9, 1942, authorizes compensation when public 
lands are allocated for national defense purposes. Without 
specific statutory authority, now lacking, the Department can- 
not compensate for range improvements when the privilege is 
cancelled in connection with non-national defense Government 
use of the land. 


During the 87th Congress, the Department requested enactment 
of legislation to authorize such compensation. The Executive 
Communication which accompanied H.R. 3387, 88th Congress and 
testimony before the House Subcommittee on Public Lands ex- 
plained the problem. At the public hearing, livestock industry 
witnesses withheld support, apparently on the basis that 
grazing tenure would be weakened if provisions were made for 
compensation upon discontinuance. Several industry witnesses 
before the Commission, however, suggested a need for compensa- 
tion, including this same item. 


Unauthorized improvements. The Bureau of Land Management esti- 
mates 2,300 fences totalling 13,000 miles and over 2,100 water 
developments have been constructed on public lands it adminis- 
ters by livestock interests without permits as required by the 
regulations. Many of the fences interfere with or prevent the 
movement of big game animals. Some water developments were 
constructed without provision for wildlife use. Steps have 
been taken to prevent further construction of unauthorized | 
improvements. 
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Tenure Inside Grazing Districts 


The privilege of grazing on public lands administered through 
the Bureau of Land Management is a component in some 24,500_ 
ranching operations in the West. The privilege contributes “to 
the economic feasibility of these operations. Economic depen- 
dence ranges from a minor degree to a degree where removal or 
major curtailment would mean discontinuance of the ranch. The 
Taylor Grazing Act is explicit that a grazing privilege "shall 
not create any right title, interest or estate in or to the 

{ public_/ lands." 


Numerically, permanent curtailments or cancellations have been 
relatively few but the prospect is ever present. 


The grazing permit or license on public lands within esos 
districts is unique in several respects: 


1. It is attached to base properties. 


2. The attachment rests, for the most part, on the 
adjudicated qualifications based on use of the 
public land for grazing in the years 1929-34. 


3. The rancher has paid nothing to the Government 
for the privilege per se. Part of the value 
attributed to the privilege has arisen because 
the annual grazing charges, in general, have 
historically been priced below the estimated 
amount that the forage would have brought had 
it been offered at competitive bidding. 


4. It is transferable upon sale of the base 
property to another ranch owner. 


These attributes could all be identified as favorable from the 
point of view of the users tenure. The permit or license does 
have a major defect from the same view--it is cancellable 
without fault on the part of the user at the discretion of the 
Secretary at any time the land is classified and opened to 
disposal or the use of the land is reallocated. 


Lending institutions were said to be fearful regarding loans to 
ranchers dependent on public grazing privileges. If this is so, 
it is a new development. The present law assists such loans 7 
by permitting the pledge of the privilege as security and 
extension of the permit. 
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Paradoxically, the grazing operator's sense of insecurity 
arising from the lack of a compensable interest in the grazing 
privilege may be operating to increase his interest in invest- 
ing in public land range improvements in order to create a 
“psychological possessory hold” against loss or diminution of 
the permitted use. 


The Department concurs with Commission witnesses that a burden- 
some complexity grows out of seemingly contradictory provisions 
in the Taylor Grazing Act and related laws regarding the tenure 
status of the permittees on the permitted lands. The thesis 
advanced at Salt Lake City that the holder of a grazing permit 
has a "right" as against the United States to the continuance 
or renewal of the permit, however, cannot be accepted. Not- 
withstanding McNeil v. Seaton, 281 F.2d 931, 934 (1960), and 
Red Canyon Sheep Co. v. Ickes, 98 F. 24 308, 315 (1938), the 
grazing permits issued under Section 3 of the Taylor Grazing 
Act are only or merely privileges withdrawable at any time by 
the United States; Oman v. United States, 179 F.2d 738 (1949); 
Fauske v. Dean, 101 N.W.2a 769 (1960); Bowman v. Udall, 243 
F.Supp Sees 672 (1965), aff'd, 364 F. 2a 616, cert. denied, 385 U.S. 
878. 


It has also been held that the fact that a grazing unit is 
pledged by the permittee as security for a bona fide loans does 
not preclude the Secretary from terminating his grazing permit 
covering the public land in the unit as part of an exchange of 
the public land; LaRue v. Udall, 324 F.2d 428 (1963), cert. 
denied, 376 U. S. 907. 


Despite these legal precedents, it is true, as has been pointed 
out by Advisory Council Member Fred Smith, that a problem of 
inter-personal comyunication exists between permittees and 
Government officials on the question whether the users hold 
“privileges” or "rights." 


Management Outside Grazing Districts 


The Department has considered that serious resource conserva- 
tion and management problems arise from the absence of more 
direct and active management control af public lands outside 
grazing districts. Witnesses representing the American 
National Cattlemen and other organizations advised the Com- 
mission that these lands can be satisfactorily managed as in 
the past under existing rules and regulations. 
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The 16 million acres of public domain falling within the 
purview of the Taylor Grazing Act but not included within 
grazing districts have generally received much less manage- 
ment and conservation effort than lands within grazing dis- 
tricts. The Department believes there is a long-standing 

need for better management of the so-called "Section 15 lands." 


Many of the lands have high values other than forage that call 
for adequate multiple-use management. Proposed revised 
grazing regulations for administration of “Section 15 lands" 
have been developed to strengthen the orderly use, improve- 
ment, and development of these lands. The proposed regulations 
are patterned after the Section 3 regulations which were 
developed over many years through the advice of the district, 
state, and national advisory boards. 


The primary concern in proposing the reguletions was to provide 
for the protection: and management of the vegetative resource, 
ensuring good range condition. 


On January 22, 1968, Secretary Udall appointed a special 
committee to review comments received from the public on the 
proposed regulations. Recommendations of this committee will 
be presented to the National Advisory Board Council at its 
annual meeting in April. 


Multiplicity of Grazing Laws 


Grazing lands administered by the Bureau of Land Management 
generally exhibit similar resource values and basic management 
requirements, yet these lands are administered under six major 
and varying statutes: 


1. The Alaska Grazing Act (44 Stat. 1452). This 
Act establishes grazing districts and provides 
for issuance of grazing leases in Alaska. 


2. The Taylor Grazing Act (48 Stat. 1269), as 
amended. Section 3 of the Act authorizes the 
issuance cf permits to graze within grazing 
districts. Section 15 provides for administra- 
tion of certain public lands outside of grazing 
districts. 


3. The Alaska Reindeer Grazing Act (50 Stat. 902) 
authorizes the Secretary to provide rules and 
regulations for the issuance of permits for 
reindeer grazing. 
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4, The Soil Conservation and Domestic Allotment 
Act (49 Stat. 163). This Act authorizes the 
expenditure of appropriated funds for soil 
erosion protection on public lands administered 
by the Department of the Interior. However, 
it did not provide for management of the lands 
after investment of the funds for land treat- 
ment, control structures, or vegetation conver- 
sion. The effects of land treatments have 
frequently been lost because of a lack of 
management. 


5. The "O&" Sustained Yield and Multiple Use 
Act of August 28, 1937 (50 Stat. 874) authorizes 
the Secretary to lease "O&C" and "“CBWR" lands 
for grazing purposes. 


6. The Classification and Multiple Use Act of 
1964 (78 Stat. 986) requires interim manage- 
ment under principles of multiple use and to 
produce a sustained yield of products and 
services. 


In addition, the Wild Horse Act (73 Stat. 470) prohibits 
control and capture of wild unbranded horses or burros by the 
use Of airplanes and motorized vehicles on public lands. 


Each of these grazing Acts and sections of Acts have required 
implementations. This has resulted in multiplicity of regula- 
tions and procedures involving seemingly arbitrary distinctions 
and differing standards governing essentially an identical 
activity. 


Grazing on Lands under Joint Administration 


The livestock forage use on public lands withdrawn for primary 
management by bureaus other than the Bureau of Land Management, 
in some instances, are administered by the Bureau of Land 
Management pursuant to terms of the withdrawal order, later 
directives or interbureau agreements. The resulting divided 
responsibilities have at times given rise to special kinds of 
administrative difficulties. 
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The Bureau of Sport Fisheries and Wildlife has observed, for 
example, that administrative grazing actions initiated in the 
Bureau of Land Management pursuant to the Taylor Grazing Act 
and the Federal Range Code may be extensively delayed by 
reason of the avenues of review and appeal available to the 
permittee and the backlog of work in these categories. Such 
delays work against prompt elimination of overgrazing or 
trespass use of forage resources to the detriment of wildlife 
habitat objectives. 
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INTENSIVE AGRICULTURE 


As the 1966 Yearbook of Agriculture points out, world economic 
development was held back for many centures by man's inability 
to expand his food supply. Even now two-thirds of the world's 
population live in economically underdeveloped countries where 
many people do not get enough food to satisfy their hunger. 

By contrast, the average United States consumer has three 
interrelated blessings: food abundance, low cost of food, and 
a high level of living. 


The abundance of food has developed from a rich endowment of 
land resources and the advancement of technology. Chief 
assurance of future food abundance rests on future technolog- 
ical progress. So far as land resources are concerned, lack of 
irrigation water may become the chief obstacle. Progress in 
conserving and managing water resources is a major challenge 
to intensive agriculture of the future as it may be applied to 
public lands. 


An important issue is how to conduct public land programs sa 
as to further farm policy objectives. The objective of fos- 
tering adequate income levels for family-sized commercial 
farms may not be well served if additional inadequately organ- 
ized farms are created through sales or entries of public 
lands. 


It is estimated that by 1980, 80 percent of the people in the 
United States will live in urban areas. The outlook for crop- 
land needs in the country is such that special incentives 
toward cropland settlement and development of public lands 
may not be needed. 


Research conducted in the Bureau of.Land Management has shown 
that untold amounts of public funds and individual efforts 
have been wasted under the agricultural entry laws for sev- 
eral decades. A working assumption might be that future 
allocations of public lands toward cropland use should ordi- 
narily have to compete fully with other demands without 
special subsidies such as nominal land prices. 


The Agricultural Land Disposal Laws 
The promotion of rapid agrarian settlement was the National 


purpose to be served in practically all of the early and 
still remaining public land disposal statutes. Conditions of 
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climate, topography, and soils severely limit the opportunity 
for further agrarian settlement. 


As part of their promotional aspects, some public land laws 
permitted the substitution of labor for money in payment for 
the lands. This led in both the law and the regulations to 
detailed compliance provisions. At present this opportunity, 
often illusory, to secure title to lands at a nominal price 
‘stimulates applications where the purpose of acquisition is 
nonagricultural. Predictable results emerge from this funda- 
mental maladjustment of the statutes, which tends to: 


1. Raise false hopes regarding the agricultural 
potential of the remaining public lands; 


2. Foster disrepute for the Government, its 
' agencies, and its employees for seeming to 
invite agricultural land petitions and 
applications only to reject the bulk of them; 


3. Stimulate fraudulent conduct and activity; 


4. Cause scarring of the land. by agricultural 
attempts that fail to meet the final spaioes 
requirements of the laws; and 


5. Incur social costs far exceeding the land 
values. (See Bureau of Land Management, 


Agricultural Land Law she Study, 
1963,)- 


As early as 1931 the President's Committee on! the Conserva- 
tion and Administration of the Public Domain, of which 
Secretary of Agriculture Hyde and Secretary of the Interior 
Wilbur were members, called attention to abuses under the 
homestead and desert land laws--"rendering their usefulness 
to effect the purpose of Congress in enacting them most 
questionable, suggesting that modification, if not repeal, 
is-desirableiy siyak 


Witnesses at the Commission's public hearings presented con- 
flicting and contradictory views concerning problems arising 
under the agricultural public land laws. At one side, the 
homestead laws and the Desert Land Act were declared to be 
“obsolete and meaningless.'' (National Wildlife Federation, 
January 11, 1968). On the other side many witnesses 


€ 


complained of delays in the processing of agricultural entry 
petitions and applications which they said involved public 
lands of great cropland potential. 


Family Sized Farms 


The National Grange on January 11, 1968, described to the 
Commission some of the difficult problems associated with 
agricultural lands in the United States. One of the problems 
concerns the future of the family farm policy that has so 
long been instrumental in connection with public land dis- 
posal and Reclamation project development. The Grange cited, 
for instance, the fact that the Food and Fiber Commission 
presented a divided report on whether the Government should 
stabilize and strengthen the owner-operator type of agricul- 
ture. Some have maintained that maintenance of the public 
land and Reclamation aspects of a family-farm policy has been 
severely burdened by the inflexibility of the policy's exist- 
ing implementation, i.e., through fixed acreage limitations. 
\ 


Acreage limitations. The Department generally concurs with | 
the descriptions presented to the Commission by the National 
Reclamation Association and others of problems deriving from 
the acreage limitation provisions of the Reclamation Act, 
Desert Land Act, and homestead laws. The Reclamation Act 
limitations may, however, have only peripheral applicability 
within the Commission's frame of reference because of the 
reduced rate at which existing "vacant" public lands are pro- 
jected for irrigation development under Reclamation law. 


Unlike the Carey Act and the Reclamation Act, which provided 
for a 160-acre limitation upon each person served with irri- 
gation water (320 acres for a man and his wife), the Desert 
Land Act provided for a 320-acre limitation upon acreage 
entered or patented (640 acres for a man and his wife). The 
central motive behind the limitation was to promote wider 
distribution of resources into approximately family-sized 
units. 


The efficacy of the Reclamation Act acreage limitation over 
the years is suggested by the following figures reflecting 
the average size of farm operating units on several Reclama- 
tion projects in Idaho: Boise, 80 acres; Minidoka, 200 
acres; Owyhee, 100 acres. 
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Contrasted with the family-size unit idéal might be an ideal 
of maximum efficiency of crop production or lowest per-unit 
cost. It is not inconceivable that in potential Southern 
Idaho areas visited by the Commission greater cost effective-. 
ness could be obtained in farm units Puunine up possibly to 
10,000 acres. 


An "Acreage Limitation Policy Study'"' was conducted by the 
Department in 1963-64 at the request of the Senate Committee 
on Interior and Insular Affairs. The 103-page report, con- 
taining a treatment of data and considerations regarding 
acreage limitations under Reclamation law, was published as 
a ee Print in 1964 under the ‘title "Acreage Limitation ~ 
Polkcy2! | | 


The Desert Land Act 


This Act, originally enacted in 1877, now operates together 
with the Taylor Grazing Act to permit citizens to enter upon 
and attempt to reclaim by private efforts up to 320 acres of 
Federally owned lands in certain Western States if the lands 
are classified and opened in the discretion of the Secretary 
of the Interior. Persons seeking to acquire such lands must 
comply with conditions prescribed by the statutes and the 
regulations. Important among the requirements are that the 
claimant be a citizen of the State where the desert land is 
located; that he intend, in good faith, to reclaim the desert 
land by irrigated farming; that the proposed farming opera- 
tions be economicaily feasible; that expenditures be made to 
improve the land; and that the claimant not assign his claim 
to a corporation. 


Some public lands potentially suitable for reclamation entry 
are so situated that costs of delivering water for irrigation™ 
may be too high for individual operators acting “alone. The ~ 
Desert Land Act permits entrymen to form an association to 
share the costs of a common water delivery system, but there 
is a potential for abuse in the group entry approach. Care 
must be taken administratively to ensure that group reclama- ~ 
tion proposals are bona fide and that they do not involve 
schemes to obtain public land fraudulently. 


The Desert Land Act was passed in 1877 as an incentive to 
individuals or family units to go on the arid lands of the 
West and to bring those lands under cultivation by developing 
private sources of water. This was an important chapter in 
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the history of Western development. The Government offered 
the land at a price of $1:25 per acre in return for the 
application of individual effort and diligence. That indi- 
vidual labor was foremost in Congressional intent is demon- 
strated by the fact that assignment of unpatented interests 
in desert lands to corporations was, and still is, prohibited. 
But our Twentieth Century economy and modern agricultural 
methods have subordinated the individual labor factor to re- 
quirements for development capital. Powerful pumps and farm 
machinery play a dominant role and land costs represent a 
diminishing factor. 


Much of the public land currently sought by desert land appli- 
cants is valued on the real estate market in its undeveloped 
state at hundreds of dollars per acre. Much of the land is 

in demand for industrial or residential subdivision or other 
uses. But the statutory price remains unchanged. 


Under the Classification and Multiple Use Act of 1964 public 
lands chiefly valuable for agriculture, if classified for 
disposal, may be classified and ordered into market for sale 
at public auction under the Public Land Sale Act of 1964. 
Classification for such sale is treated in the implementing 
regulations as an alternative to classification for entry 
under the Desert Land Act within the discretion delegated to 
the Secretary of the Interior. 


Potential developments. A major factor giving rise to height- 
ened demand for desert land entries is the -soscalled revolu- 
tion in irrigation agriculture. The availability of low-cost 
power and improved technologies of pumping and irrigation 
water distribution have brought within feasible cost limits 
the lifting of water up to 1,000 feet to irrigate lands that 
had long been considered as unirrigable. Substantial 
acreages of such lands contain soil. types that are very 
favorable for crop production. For example, out of 150,000 
acres of soil surveys in Southern Idaho recently completed by 
the Bureau of Reclamation for the Bureau of Land Management, 
over 75 percent of the soils were found to be either Class 1 
or Class 2 arable lands. 


The State of Idaho Water Resources Board has advised the Com- 
mission that potential new irrigated lands in Idaho could 
amount to from 3.5 to 6.5 million acres. Other knowledgeable 
people have expressed skepticism at these figures. 
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MINERAL RESOURCES 


National goals with respect to mineral resources identify 
largely with problems arising from the changing national need 
for mineral raw materials, and for maintaining a favorable 
balance between available supplies and domestic demand for 
minerals and fuels. One of the central elements in establish- 
ing national needs is recognition that mineral resources are 
critical and essential to the Nation's economy and security-- 
it is necessary to assure adequate, dependable. and continuing 
supplies of vital mineral resources at reasonable costs. 


Secretary Udall has repeatedly indicated the Department's 
concern regarding future supplies of metal and mineral mate- 
rials. For instance, on January 10, 1966, the Secretary, 
before the American Mining Congress, stated: 


The picture of the demand for minerals in the 
United States today is one of rapid change. In all 
sectors of our mineral economy-~in metals, in con- 
struction materials and other nonmetals, and in 
fuels--significant shifts are taking place that 
will lead to a radically different pattern of use 
by 1755 


Supply-Demand Relationships 


In common with other nations, the United States is not pres- 
ently, nor is likely to become self-sufficient in all critical 
mineral commodities. We will continue to depend on foreign 
sources for some portion of our requirements. Conversely, in 
some important instances, we produce surpluses that compete 
successfully for markets abroad. We seek to retain and expand 
such markets and maintain a trade balance favorable to the 
United States. 

Any appraisal of mineral supply-demand relationships through 
the remainder of this century requires a judicious balancing 
of facts against assumptions. One fact we know with certainty 
is that all the mineral substances that ever will exist are 
here today--in air, water, and the earth itself. We also know 
that minerals, once mined, are not replenished. Each deposit 
is a wasting asset with no hope for materialization of a 
"second crop." 
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Because of this wasting nature of mineral deposits, continued 
extraction of ore, all else being unchanged, leads to increas- 
ing costs as the material being mined gets lower in grade and 
is drawn from greater and greater depths. 


Improved technology can make possible the continuation or 
renewal of work in deposits that would otherwise have been 
shut down. How rapidly improved technology can be developed 
and applied in searching for new deposits and in bringing them 
into production is a critical factor that will require close 
attention and intensive effort for as far into the future as 
we can see. 


Even the most conservative projections of mineral supply and 
demand promise significant changes in worldwide consumption 
patterns, both in quantity and variety of minerals, as well as 
in sources of mineral supply. These changes will have a com- 
paratively greater impact upon the United States than upon 
other nations for many reasons. Not the’least of these is that 
we consume a disproportionate share per-capita of the total 
world supply. We doubtless will continue to do so. 


Of course, domestic mineral industries fulfill a substantial 
portion of our needs and also supply a great variety of miner- 
als to world markets. How long this important domestic 
capability can be maintained is open to conjecture. That 
question lies close to the center of a complex pattern of 
critical issues--issues to which we not only should, but abso- 
lutely must, give immediate attention. How effectively this 
attention is directed will largely determine the degree to 
which an adequate, dependable, timely, and efficient flow of 
mineral materials may be achieved. in the year 2000, or at any 
future time. 

World resources of most mineral raw naterials are adequate to 
meet projected world demands far into the future. In a 
Utopian sense, achieving assured access to such supplies at 
reasonable cost should alleviate any future concern for raw 
materials of current commercial significance. But realisti- 
cally no such assurance will prevail unless the United States 
is continually capable both to supply a significant portion 
of its own material needs and to compete effectively in the 
world's markets. 


Presently developed U. S. resources will find it increasingly 
difficult to compete commercially at home or abroad with newly 
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developed, higher-grade, lower-cost, and relatively abundant 
foreign sources. The technologic advancement that has enabled 
us so far to sustain high productivity despite the decreasing 
grade of deposits must be accelerated markedly from this point 
on. This is essential because we are faced, even in the 
immediate future, with greater challenges than we have ever 
encountered before. Total domestic consumption of nonfuel 
minerals is expected to double by 1980, while demand for 
energy fuels is projected to increase by 56 percent from the 
1966 level. The Nation is currently dependent on imports for 
about 21 percent of its nonfuel minerals and for about 7 per- 
cent of its energy fuels. In the latter category about 19 
percent of total petroleum consumption is derived from imports. 
For the nonfuel minerals, major tonnages of key basic materials 
come from foreign operations, including 85 percent of our 
bauxite, 15 percent of our copper, 40 percent of our iron ore, 
and nearly 40 percent of our lead and zinc. Almost all of our 
manganese and chromium needs for steel are imported, and 
domestic gold and silver production is about one-fourth of our 
industrial consumption. 


Domestic demand for nonfuel minerals is expected to at least 
double by 1980 while that for energy fuels is projected nearly 
two-thirds higher than the present annual rate. If present 
trends of imports continue, these imports will be an increas- 
ing portion, both absolutely and relatively, of expanding 
demand. The result will be that the Nation's capability to 
produce certain mineral resources may not only remain static 
but could in some cases decline to insignificance because of 
foreign competition. 


Notwithstanding these economic forces, political factors are 
at work that may have even greater impact on a reasonable bal- 
ance between domestic supply and demand. Nationalistic trends 
in most of the less developed countries which traditionally 
supply our selected raw material requirements are such that 
these sources are becoming even less secure. Venezuela wants 
blast furnaces and steel making facilities. Jamaica wants to 
export aluminum, not bauxite. Peru and Chile want to export 
more copper products, not copper concentrates. 


We ‘have committed ourselves to help the developing countries 
to achieve their national goals through special preference . 
systems. Thus, the normal pressures exerted by the market 

place will be accentuated by the realities of world politics. 
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Public Lands as a Source of Supply 


To satisfy vital national needs without unduly increasing our 
reliance on foreign sources of supply will require expansion 
and augmentation of our domestic resource base. One of the 
ways to achieve this augmentation would be to improve the 
accessibility for development of mineral resources on public 
lands. These lands are the last frontier of hope for develop- 
ment of a continuing base for some commodities. 


In order to put this statement into perspective, one need only 
look at the estimated percentage of known mineral reserves and 
resources which lies with the present public domain: 


Crude oil b2 Iron ore es 
Natural gas liquids hs Lead 40 
Natural gas 15 Phosphate rock 40 
Shale oil 80 Potash 65 
Coal 70 Silver 20 
Copper 5 Sulfur 20 
Gold 10 Zinc 25 


(These percentages are estimates of the Bureau of 
Mines based on available information. They do not 
take into account the probable resources of all 
minerals and fuels available in the Continental 
Shelf, and do not reflect the possible deep-seated 
resources in the more remote reaches of the public 
domain.) 


The underlying shortfall in these estimates is the lack of any 
extensive knowledge about the resource capability of the Outer 
Continental Shelf and the vast mountain regions of Western 
United States and Alaska. Imputatious of the resource poten- 
tial of these areas would raise the portions substantially. 

At the same time the Department recognizes, as many of the 
witnesses have stated, that the discovery of new mineral 
resources on public lands is becoming increasingly difficult 
since most of the easily discovered deposits have already been 
leased or claimed. 


The Basic Questions 
Certain fundamental issues are inherent in any system which 
transfers the ownership or use of Federally owned mineral 


resources to the privatie sector. These can be characterized 
in the following categories: 
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1. To whom is the resource to be disposed? 

2. When and at whose initiative is it to be 
disposed? 

3. At what price shall the disposal take place? 

4. How are the conflicting uses of the land to 
be handled? 


To whom is it to be disposed? Mineral resources from the 
Federal lands may be valuable and may provide a source of pri- 
vate gain. Determining the recipient of this income involves 
a selection and raises issues of public interest. Any dis- 
posal system will have to provide’ for the criteria for: making 
this choice. Currently, many of the resources are disposed of 
to the first applicant or discoverer; others are disposed of 
to the highest bidder. 


When and at whose initiative? The issue here is management 
of the resource over time. The determination of when a 
resource is to be produced and consunied has implications for 
the future resource position of the United States. If the 
government is to manage its resources with regard to govern- 
mental goals, then it must have the initiative in determining 
when to dispose--whether to utilize now or reserve for the 
future. Under current procedures the government has no ini- 
tiative for the locatable minerals except to the extent it 
can withhold them from location. The legislative power to 
time the development of leasable and salable minerals has been 
reserved and delegated to the administrative officers. . 


At what price? When minerals are disposed of to the private 
sector, the price that must be paid will have an impact on the 
rate of production, on income received by individuals or cor- 
porations, and on Federal revenues. ‘The price charged will 
also have effect on the rate and timing of disposal. On the 
other hand, the rate and timing may affect the price. Any 
disposal system must provide for a pricing mechanism. 


Currently the competitively leased minerals are sold for what 
the market will pay. This is also true of the salable miner- 
als, with some exceptions. The locatable minerals are dis- 
posed of virtually free of charge, and whatever other assets 
are on the land are contained "in the bargain." In some cases, 
the locator captures not only the government-owned asset value 
of minerals in place but also the added values created by 
government research or other programs which have enhanced the 
values. 
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The noncompetitive mineral leases carry a rental charge and a 
prescribed rate of royalty if production occurs. 


Conflicting uses. Mineral development may or may not be felt 
to be compatible more or less, for periods of time or forever, 
with other uses, either on particular tracts, or different 
tracts within larger units, or both. Some means of settling 
this conflicting priority must be included in any disposal 
system. Under the current system, administrative authority 
can be used to minimize conflicting use problems for the leas- 
able and salable minerals. For locatable minerals, with some 
exceptions, mineral use either has absolute priority or other 
uses become exclusive by the barring of mineral development. 


Resource Management Problems 


Under the current situation, Federally-owned interests in 
mineral resources or potential resources may in some circum- 
stances be held in Federal ownership or in other circumstances 
conveyed in whole or in part to nonfederal holders under a. 
wide variety of procedures. The major statutes or groups of 
statutes are: (1) the United States mining laws; (2) the 
mineral leasing laws; (3) the materials sales laws; (4) the 
Outer Continental Shelf Lands Act; and (5) various nonmineral 
title disposal laws containing provisions for conveyances or 
reservations of mineral interests. 


Tf we are to: optimize our use of the public lands relative to 
national development of their mineral resources, we may well 
need a more workable system for the disposal of Federally 
owned mineral resources. The pardmount need is proper manage- 
ment of these resources over time in the public interest. A 
definition of public interest here in respect to Federal min- 
eral disposal policies would have; to do with assuring the 
availability of mineral raw materials at reasonable cost when 
needed. An applicable principle is that the public interest 
is best served when the timing and rate of production of * 
Federal minerals are consistent with current economic needs 
and the needs of future generations. Adequate consideration 
of alternative supplies, domestic and foreign, is also required 
in determining the specifics of disposal and exploitation. 

The social costs of environmental and aesthetic pollution and 
alternative useg must be considered. Other concerns, such as 
national security and economic growth, must be brought into 
the policy solution framework. 
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There are a number of major problems specifically related to 
current systems of mineral resource disposal. These can be 
grouped as administrative, management, and financial problems. 


Administrative problems. The noncompetitive system prescribed 
by law for leasing of certain minerals raises major administra- 
tive problems in the adjudication of priority rights. It 

gives rise to complicated and lengthy appeal and litigation 
actions, together with large record-keeping and service opera- 
tions. A costly workload is involved. 


In order to eliminate some portion of this administrative 
problem, a simultaneous filing procedure for relinquished 
lands was established in 1960. Although this was successful 
in reducing the administrative problems for these lands, the 
system has been abused through the use of multiple filings to 
increase the possibility of gaining a lease. Controls have 
been expensive and without complete success. Speculation in 
leases through the sale of whole or partial assignments pro- 
duces a workload that is costly to the government. 


Certain provisions regarding competitively leased minerals 
require an administrative decision whether a plot of land con- 
tains a workable deposit of minerals. 


The Mining Law of 1872 raises a wide variety of administrative 
problems. The lack of administrative discretion places a 
heavy load upon the investigative and appellate procedures. 
The lack of knowledge of the existence of mining claims, which 
are not recorded with the government, raises other administra- 
tive problems. Where other uses are contemplated for the 
public lands, the determination of validity of mining claims 
must be determined regardless of their age. The government 
has little control over the mining activity with respect to 
environmental damage, waste, or conservation of other resources. 
Lastly, the fact that the body of the mining law is extremely 
complex presents administrative complications. 


With respect to the salable minerals, one of the administra- 
tive problems arises from the necessity of deciding what is a 
“common variety" mineral. 


Management problems. The leasable minerals disposed of under 
the noncompetitive system are leased upon application from 

the private sector. However, the Secretary has been delegated 
the discretion to lease or not and to impose reasonable con- 
ditions. | 
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The management problem is more serious in the case of the 
locatables. The initiative here is in private hands. There 

is no necessity of informing the government of mining activity, 
except in some areas. Further, the absolute priority and 
permanent tenure of mineral use often prevents the realization 
of other resource values. 


Since under current laws the Department must generally either 
leave lands open for location or withdraw them entirely, flex- 
ible arrangements for joint usages are usually impossible. 
Locators have no obligation to develop a deposit once a dis- 
covery has been made. The mining laws make it easy to subvert 
a claim for nonmineral purposes. 


A conflicting use problem may also be present in the case of 
the salable minerals where their production would destroy for 
a time other uses of the land. 


Financial problems. The leasable minerals which are issued 
under competitive conditions can return to the government the 
equivalent of fair market value--less so in those cases where 
only one bidder is represented or where the market is tempo- 
rarily oversaturated with supplies. However, the noncompeti- 
tive leasing system has many aspects of a lottery where 
disposal goes to the lucky winner of the draw. In the case of 
locatables, the government receives only nominal revenue for 
the minerals themselves and for the surface resources even if 
patent is applied for and issued. 


Another aspect of the revenue problem is the appropriate 
allocation of revenues to the States, particularly in view of 
the fact that the revenues largely represent sale of Federal 
assets. 


Mining Law Problems 


"American Mining Law'' consists of Federal legislation; the law 
of real property including State legislation; and local mining 
rules, regulations, and customs. All these constitute the law 
applicable to mineral resources in the public domain. American 
mining law began with the discovery of gold in California, and 
initially consisted of rules, regulations, and customs adopted 
arid enforced by the miners in the various mining districts 
created by them. These controls received Federal as well as 
State recognition and have been called the American Common Law 
of Mining. Numerous applicable Federal statutes have been 
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enacted--too many to be listed here. "The U. S. mining laws" 
is the term used to group them more or léss together. 


The first Federal mining statute was enacted in 1866. The 
Mining Law of 1872, enlarging upon the 1866 Act, continues as 
the basic mining statute. Re-examination of the legal and 
regulatory structure based upon it, in general progress for 
several decades, needs strong impetus now. 


The Department's bureaus and offices have identified the min- 
ing law problems much along the lines indicated by public 
witnesses before the Commission. .Spokesmen for the mining 
industry and others have cited many kinds of adverse impacts 
of the existing arrangements. 


One of the witnesses ascribed the’ problems to "a red tape 
jungle" created by the Department of the Interior. Depart- 
mental people think in terms of obsolete and ambiguous 
statutes that nevertheless must be administered day by day as 
they have been interpreted through court decisions. They 
think of the duty of office to insist on proof of discovery 
before acceding to the disposition of the government's title. 
They think of scrupulous regard for due process that must be 
accorded for the inchoate right that adheres to what often 
amounts to perfunctory assertions of mineral discovery. 


Stability of tenure. Discovery is the foundation of tenure in 

a mining claim under the mining laws. Rights of the locator 
against the Government date from discovery. While this require- 
ment presented little problem in the early mining days, easily 
found ore bodies (those susceptible to discovery at or near 

the surface) have for the most part been found. Discovery of 
new mines will depend largely upon finding deep-seated ore 
bodies. The law has failed to keep abreast of this geological 
development and the costly technology required. : 


"Discovery" requires the physical disclosure of minerals in 
sufficient quantity and quality to validate the claim. Credit- 
able and convincing geologic inference, alone, is not given 
legal credence under present law. 


There is no proyision under the Federal statutes for pre- 
discovery rights, although the doctrine of pedis possesssio 
applies so far-as rival locators are concerned. Even after a 
discovery is believed to have been made, tenure can be 
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uncertain. Changed conditions may effect validity and thus 
the right to hold a claim. 


Pedis pessessto was an attempt by the courts to keep pace 
with changing conditions, but it protects only to the extent 
of the ground actually occupied and does not operate against 
the paramount title of the United States. Modern techniques 
of geological and geophysical exploration usually involve 
large areas, which cannot be actually occupied at all times 
during the exploration process. 


Several of the Commission's witnesses, including spokesmen for 
the National Association of Manufacturers and the American 
Mining Congress, have commented upon the lack of provision for 
exclusive tenure during the pre-discovery period. The ramifi- 
cations of this problem are presented in the 1949 Report of 
the Hoover Commission Task Force on Natural Resources and 
elsewhere in the literature. 


Vagueness of standards. The statutes provide no practical or 
useful criteria for determination of the fact of discovery of 
a valuable mineral deposit sufficient to give validity to a 
claim. The terms "valuable" and "mineral" are not defined. 
Over the years, the administrators, the courts, and the pro- 
fessions have struggled to fill in this and other gaps in the 
statutory law. 


' As another example, there is great difficulty in distinguishing 
minerals "locatable" from minerals which are "leasable" or 
"salable." 


Despite the statutory presumption that "uncommon varieties" of 
common mineral materials do exist, practical means of dist:in- 
guishing a "common variety" from an "uncommon variety" are 
difficult to find. The Department concurs with the American 
Mining Congress, the Colorado Mining Association, and others 
who have pointed to. the fact that the ambiguous term "common 
varieties" appearing in the Surface Resources Act of July 23, 
1955, has resulted in extensive controversy and litigation. 


The legal distinction between lode and placer deposits seems 
to be scientifically infeasible to sustain in many cases. 


A further example is the lack of statutory standards by which 
the good faith of a locator may be tested. 


39 


Spokesmen for the American Mining Congress have advised the 
Commission that the Department has sought to change the rule 
of discovery in recent years by requiring the location to 
show that the deposit could have been marketed at a profit 
at the time of discovery--that the Department has "attacked" 
the so-called prudent man test. 


It is an historical fact that the troublesome valuable mineral 
provision of the mining law has produced large amounts of 
litigation for many decades. The Department points to the 
valuable mineral provision itself as the basic cause of the 
problem. A long line of court decisions could be cited to 
indicate that the Department's decisions have largely been 
sustained. 


Extralateral rights. The Department recognizes that signif- 
icant and difficult land tenure and management problems have 
arisen because of uncertainties associated with the extra- 
lateral rights that accompany patented and unpatented lode 
mining claims. The nature and extent of these problems have 
long been documented in the published literature. 


The cause of the problems is the doctrine of extralateral 
rights, incorporated into the statutory law. Much can be said 
in support of a thesis that extralateral rights are not impor- 
tant to the further exploration and development of discovered 
ore deposits. 


The Department generally concurs with the American Mining 
Congress and others who have advised the Commission that these 
problems exist because of this cause. The cause is beyond 

the scope of remedy by administrative action. 


Distinction between lodes_ and placers. The Department concurs 
with testimony submitted by the American Mining Congress that 
a built-in uncertainty and a corresponding inefficiency arises 
from the distinction made in the existing law as between lodes 
and placers. 


Lode locations require expensive and difficult specialized 
surveys, since they do not align with the public land surveys 
as most placer claims do. Resurveys and relotting are 
required for the residual strips, gores, and other odd-shaped 
parcels left around valid lode claims. Payments by claimants 
seldom begin to approach the resulting administrative costs. 


State location requirements. As the American Mining Congress 
and others have pointed out, State-prescribed location 
requirements, permitted by the mining laws to be established, 
differ from State to State. This, of course, causes diffi- 
culty to mining firms operating in two or more States. It 
raises a question as to the efficacy of the rules in some 
States in accomplishing the intended State controls-=-not to 
mention the question raised as to the Federal Government's 
interest in the existence of proper standards governing the 
use and disposal of its lands and resources. 


Spurious claims. The mining laws have been easily subverted 
by those who have used them as a vehicle to make claims for 
nonmineral purposes. The presence of a deposit sufficient to 
give apparent validity has been regarded by some as a fortui- 
tous circumstance which enables them to hold and acquire 
public land for something else. Others rely on the fact that 
the mining laws permit them to make a claim without notice to, 
or permission from, any Federal agency, knowing that any 
administrative processes may require years. Others have 
engaged in "claim location services." Such services have been 
known to accept fees to locate claims for others, or to sell 
claims already located to persons who are unfamiliar with the 
law. Claims are known to have been located in the hope that 
they will be purchased by an agency of government for their 
nuisance value. : 


Annual assessment work. The requirement for $100 worth of 
labor or improvements annually must be considered unrealistic 
under today's price levels. It may be said to further purely 
speculative holdings--to bar mineral development by organiza- 
tions that would begin production if their search were success- 
Tul. 


The requirement that assessment work be done on each claim of 
a group may cause an undue amount of defacement of the sur- 
face. 


The Department concurs with the American Mining Congress that 
the statutory provisions allowing geological, geochemical, and 
geophysical surveys to be applied toward assessment work (30 
U.S.C. 28-1) contains a condition which places a burden upon 
mining claim holders. The condition in question is the one 
that requires the basic findings from such surveys to be pub- 
licly recorded. Conditions further placed upon the applica- 
tion of such surveys (that they may not be applied for more 
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than two consecutive years or for more than a total of five 
years, and that they not be repetitive) undoubtedly place a 
burden upon the holders. 


Recordation of claims. When the Mining Law of 1872 was 
enacted, circumstances made it impractical to require record- 
ing of location notices in the Federal land offices. At 
present, the lack of such a provision is:believed to cause a 
serious information gap. 


At present, clearing title to public land is often expensive 
and time-consuming. The law does not, with few exceptions, 
require a person locating a mining claim to notify the Federal 
Government of his action, unless he attempts to obtain title to 
the land by the patent process. Thus, "unpatented'' claims on 
Federal lands may stand for decades without the recorded know- 
ledge of the Federal Government. Yet the Government or subse- 
quent users of the same land may become involved in costly and 
time-consuming litigation before they can establish their 
rights to certain uses of the land. 


Locators on mining claims are, with few exceptions, now 
required only to file notice of their location in the office 

of the county recorder. Bureau of Land Management officials 
estimate that over 6 million mining claims have been filed on 
public lands since 1872. Out of this number only 500,000 are 
estimated to be even semi-active. Yet, if an individual wanted 
to locate a mining claim and wished to determine if the Land 
was encumbered by such an inactive or abandoned claim, he would 
be faced with either making an extensive on-the-ground examina- 
tion and an extensive title search through county records, or 
risk the possibility of administrative or civil proceedings 
initiated by a previous claimant. In some cases these pro- 
ceedings might result in loss of his right to use the land, 
plus a loss of investment. 


Many of the old claims have passed from original ownership to 
heirs.or have been sold to other parties. Often the claimant's 
address is unknown, complicating the job of clearing titles. 
Federal agencies administering th2 land cannot help because 
they have no record of claims. 


Lack of provision for recording mining locations in a Federal 


office was cited by a witness from the National Wildlife 
Federation as "inconceivable." 
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The views of the Department on recordation have been set forth 
in its report on S. 1651, 90th Congress, addressed to the 
Chairman of the Senate Committee on Interior and Insular 
Affairs, April 25, 1967. They are also presented in an Execu- 
tive Communication which accompanied a draft introduced as 

S. 2248, 89th Congress, inserted in the Congressional Record 
of July 7, 1965, at 15201-3 (Daily edition). 


Millsites. There are often problems connected with the acqui- 
sition of necessary nonmineral lands to account for the side 
slopes of open pits, waste disposal, and other purposes related 
to mining. The millsite law does not make nonmineral land 
available for some purposes that are reasonably incident to 
bona fide mining operations. 


Nonmineral resources. The Department concurs with the American 
Mining Congress that the existing legal provisions by which 
surface resources are conveyed with a mineral patent acts to 
attract claimants who mainly are interested in the surface 
resource values. There is reason to conclude, in any event, 
that the conveyance of surface resources with mineral patents 
has sometimes worked to the serious detriment of the public 
interest. 


If the mineral showing is sufficient to constitute a discovery, 
the claimant can take or destroy other merchantable or non- 
merchantable values with exceptions in some areas where special 
restrictions have been made. If these other values should be 
protected, the administrator or the citizens therein involved 
have no choice but to seek withdrawal. 


Difficulty in easily determining validity of claims is also a 
factor in requesting withdrawals. In short, for lands open to 
mining location, the searcher for mineral values enjoys a 
preference not given users of other resources. 


In testimony before the Commission, Theodore Osmundson, 
President of the Society of Landscape Architects, advised that 
prospecting for and extracting minerals from the public lands 
should be harmonized with other uses and values--that the social 
costs of environmental and aesthetic pollution and the waiver 

of alternative uses must be considered. These thoughts merit 
careful attention, as does the statement by Governor Agnew of 
Maryland concerning the prudent allocation of public land 

uses and the regulation of surface mining. 
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Inactive mineral locations. The American Mining Congress has 
advised the Commission that it has recognized, and the Depart- 
ment has long recognized, the existence of millions of 
inactive mining claims on public lands. Great numbers of the 
claims are abandoned in fact, but under the existing legal 
rules the procedures necessary to declare legal abandonment 
are difficult. 


When government agencies wish to develop public lands in 
important Federal programs they must follow the same proce- 
dures as individual citizens to clear title to the land 
involved. An estimated $700,000 has been spent within the 
Bureau of Land Management in the last ten years to clear title 
to public land required by other Federal agencies. A much 
larger amount was spent to clear title to lands designated for 
transfer under the public land laws or for Bureau management 
programs. 


Determination of validity. The mining laws do not provide 
for the knowledge or consent of any Federal agency as a pre- 
requisite to the location of a claim. The cost of locating a 
claim may be minimal, as may be the cost of maintaining it 
against rival locators by the performance of annual assess- 
ment work. There is no limit to the acreage or the number of 
claims a person can hold. .There is:a chance that the inter- 
est so acquired may become extremely valuable. This is the 
only remaining means by which a citizen can select a parcel 
of public domain in the contiguous States and appropriate it 
to his personal use without agency approval. 


Many thousands of spurious mining claims have been located on 
public lands and there is reason to anticipate that more will 
be filed. Additionally, millions of claims of record filed 
in good faith have failed to produce or were mined out. The 
common practice of locating the claim first and then trying 
to make a discovery, contrary to the express language of the 
statute, contributes to this number. All of these claims 
constitute a “use right" and a cloud on the title of the 
Government. 


The number of such claims which are formally relinquished by 
the claimant is pegligible. Nearly all remain on the records 
at the county courthouse. Eventually they may become such 
an obstacle to the lands they encumber that a Government 
officer decides to investigate their validity. This involves 
mineral examinations by qualified mining engineers or 
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geologists, the performance of independent assays, and the 
rendition of reports. The county records must be searched 
to determine the names and addresses of all parties in inter- 
est, including heirs. Complaints must be drafted, filed, 
and served. If personal service cannot be achieved after a 
diligent search, service by newspaper publication is 
required. If the complaint is answered, a hearing must be 
convened, evidence presented, and a decision or a series of 
decisions rendered. All of this involves an expenditure of 
considerable money and manpower, frequently over several 
years. Administrative costs often exceed the market value 
of the land. : 


Because of costs and delays involved in invalidation proce- 
dures, some Federal and State agencies have occasionally 
found it expedient to avoid the process altogether by pur- 
chase or condemnation of unpatented claims. Purchase of a 
claim that may be invalid tends to reward the holders at tax- 
payers' expense and encourage further claim locating acti- 
vity. The Department of Justice has advised the principal 
Federal land-acquiring agencies that they should arrange for 
a validity determination by the Department of the Interior 
(Attorney General letter dated October 26, 1966). 


Surface right determinations. The AGtvoE- July 2355+1955, 


designated the Surface Resources Act, is more commonly 
referred to as Public Law 167. Section 5 of the act (30 
U.S.C. 613) established a procedure for the determination of 
surface management rights on mining claims located prior to 
the date of the Act. In utilizing this procedure it deve- 
loped that, following the filing of a verified statement, the 
conduct of the hearing, the issues and the elements of proof 
are the same as those involved in a contest of the validity 
of the claim itself. Essentially, what the Government must 
prove is that the claimant had not made a discovery of a 
valuable deposit of a locatable mineral. However, if action 
is brought under the Act, the hearing examiner is precluded 
from declaring that the claim is invalid as a matter of law, 
even though he finds that to be a matter of fact. This 
leaves the claimant in possession of a claim which the Gov- 
ernment in effect has ‘ust proved, but not declared, to be 
invalid. If it subsequently becomes necessary to clear the 
title, a contest action is necessary. 


The administrative alternative is to bring a contest at the 
outset. 
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During hearings before the House Subcommittee on Mines and 
Mining in 1957, witnesses from the Bureau of Land Management 
and the Forest Service advised that validity determinations 
would not be initiated in response to the filing of verified 
statements. The effect has been disinterest in utilizing 
the procedures prescribed by the Act. (See U.S. v. Bergdal, 
74 I.D. 245.) In the Bureau of Land Management field offi- 
cials often prefer to initiate contests as the need arises 
rather than to employ the procedures afforded by Public Law 
167. 


Reserved minerals. Several statutes, notably the Stock 
Raising Homestead Act, reserved the mineral estate to the 
Government. The rationale was that applicants for surface 
development did not need the mineral estate to develop the 
surface and its transfer to them might have been a windfall. 
The resulting reserved status has given rise to numerous 
problems. 


Some landowners attempt to halt prospecting on their land or 
deny access to oil and gas lessees and others. The law con- 
tains provisions for compensation for damages to permanent 
improvements .and cultivated crops but not otherwise. There 
may be insufficient damages, for example, if total oblitera- 
tion of the surface should follow surface mining. The pat- 
entees take steps to prevent peaceful entry on the lands by 
the prospector. This results in misunderstanding, litiga- 
tion, and insecure tenure, for both the patentee and pros- 
pector. 

In some quarters the reservation is considered a ''cloud" on 
the title. This does not appear to be a bar to grazing or 
crop uses. But when commercial or residential developments 
are contemplated, the reservation may be a serious obstacle 
to credit financing. There have been numerous private bills 
generally dealing with situations in Florida. The Depart- 
ment's views are set out in its letter to the Chairman of 
the House Committee on Interior and Insular Affairs, August 
21, 1967, regarding H.R. 9085. 


Pricing. The existing arrangements for locatable resources 
constitute a form of subsidy of the mining industry. Equiv- 
alent privileges are not enjoyed by other classes of con- 
mercial users. The subsidy is in two forms. First, the 
industry may procure the landiord's interest in the raw 


materials virtually free-of-charge. Second, it escapes 
social costs to the extent it fails to protect other resource 
values or rehabilitate damages. As a matter of fact, the 
emphasis in State laws on pro forma "discovery' operations 
may encourage damage to other resources without equivalent 
gain in knowledge about mineral resources. 


Administrative procedures. The procedures available to the 
administrator for testing the validity of a mining claim are 
costly and time-consuming. If the claim is ultimately 
declared null and void, the Government has no assurance of 
clear tenure. Locators have been known to file new claims 
immediately, once again placing the burden on the Government 
agency. 


There is no provision for the automatic termination of aban- 
doned or undeveloped mining claims. It may become necessary 
to initiate separate actions at law for ejectment to recover 
possession and for trespass to recover damages. 


Helium produced from public lands. The Department recognizes 


certain resource conservation, development, and administra- 
tive problems flowing from the absence within the Helium Act 
or other statutory law of specific provisions and standards 
under which helium produced from public land leases, title 
to which is reserved to the United States, may be disposed 
of‘ by the Department on behalf of the’ Government. Lack of 
specific statutory provisions covering this matter has 
resulted in issuance by the Department of limited disposal 
regulations predicated upon emergency Executive powers to 
prevent waste or loss of public property. (See 43 CFR Part 
16--Conservation of Helium.) 


Mining laws affecting the National Park System. Mining acti- 


vities under certain restrictions are authorized specifically 
by statute in certain areas of the National Park System as 
follows: 


Organ Pipe Cactus National Monument--Act of October 
oh, widah,6 55.6 tate 745 ,f L6ah 86.1 450230 and»,43) CER 
3633, and 43 CFR 3400.1 (Rev. 1-1-67). 


Glacier Bay National Monument-~-Act of June 22, 


1936, 49 Stat. 1817, and 43 CFR 3636, and 43 CFR 
3400.1 (Rev. 1-1-67). 


47 


Mount McKinley National Park*-Act of February 26, 
1917, 39«Stats.: 9385)-16°U;.S -Gs2 348-35045.36, CER 
7.44 and 43 CFR 3400.1 (Rev. 1-1-67). 


Katmai National Monument--Act of April 15, 1954, 
68 Stat. 53, 43 CFR 3610.0-3. (Rev. 1-1-67). 


Death Valley National Monument--Act of June 13, 
19335: 48) Stat. 139, 16°UsS. 6.0 447,736 CFR) /.26: and 
43 CFR 3400.1 (Rev. 1-1-67). 


Everglades National Park--Acts of October 10, 1949, 
63°Statw 733s -and dalya2nlo5soe72eS tate 284.5,16 
Wés.c. 4l0e;%45 Mande ly and B61CER asso" 


Coronado National Monument--Act of August 18, 1941, 
55 Stat. 631; °16 U.S.C.) 450y<2 


Canyon de Chelly National Monument--Act of February 
14, 1931, 46 Stat. 1161; 16 U.S.C. 445a, reserves 
to the Navajo Tribe of Indians the lands and miner- 
als in Canyon de Chelly National Monument. 


Lake Mead National Recreation Area--Mineral leas- 
ing permitted by Act of October 8, 1964, 78 Stat. 
1040, 16 U.S.C. 460n-3, and under 43 CFR 3326 and 
3400.1 (Revi 1-1-67). 


Padre Island National Seashore~-Act of September 
285 41962),1:76eS tat 6d lye OelsS .10.4459d-35 inecor- 
nizes right of grantor to reserve oil and gas 
minerals. For regulations, see 36 CFR 7.75h. 


The National Park Service has responsibility, in addition to 
the above, for some reservoir recreation areas administered 
under cooperative agreement with the Bureau of Reclamation. 
Some of these agreements provide that if applications for 
mineral leasing are received, the Bureau will consult with 
and be guided by the recommendations of the Service. If . 
mineral leasing or the removal of minerals is concurred in, 
appropriate stipulations would be requested by either agency. 


Presently existing mining claims in the parks, whether 


actively worked or not, constitute a continuing threat to 
the natural scene. The threat arises from proximity to or 
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visibility from areas of heavy visitor use and the necessity 
of providing for access roads or airfields for removal of 
minerals. In at least one park, exploration activities are 
conducted with a bulldozer. 


The existence of a surface or strip mine results in grave 
injury to the natural scene which the laws and regulations 
otherwise protect. 


One of the most conspicuous problems, where mining operations 
have existed or where they are now permitted, is the condi- 
tion in which the mining areas are left upon abandonment. 
Tailing dumps, shacks, oil drums, wrecked or abandoned vehi- 
cles, and machinery often are left to become eyesores. The 
persons responsible for leaving them generally cannot be 
located. Such equipment and materials may not be removed by 
Government officers without some risk, unless the claim is 
adjudged to be invalid. 


The mining itself leaves visible scars upon the land. Ero- 
sion is a common result. Some of the mining areas are 
clearly visible from areas of concentrated visitor use. In 
desert locations scars made by exploration and removal of 
minerals take decades to heal. Mining activities adjacent 
to water supplies can be a source of serious pollution. 


A visitor protection problem is created by open mine shafts 
and dilapidated structures on abandoned or unoccupied mining 
locations within parks and monuments. Although aware of the 
presence of such grim public hazards, the Service is without 
authority to correct or safeguard a condition prior to exam- 
ination of claim status. In the cases of valid claims, 
safety laws, where existing, are generally disregarded. 
Closure and protection of invalid claims are expensive. 


Mining laws affecting the National Wildlife Refuge System. 
Six of the units of the National Wildlife Refuge System are 


subject in whole or in part to the application of the mining 
laws, as distinguished from the mineral leasing laws. Pros- 
pecting, exploring, locating, and developing these lands 
under the mining laws are subject to no special statutory 
restrictions, regulations, or restraints. The Bureau of 
Sport Fisheries and Wildlife considers that this situation 
threatens the management and protection of the natural, his- 
torical, archeological, scientific, scenic, and other 
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resources. Interferences take the fcrm of damage to water 
developments, destruction of the soil resources, creation of 
erosion, destruction of scenic values, or loss of title by 
patenting. The problem is compounded by the fact that the 
locatable minerals may be expropriated for private purposes 
with virtually no compensation to the United States, whereas 
the nonlocatables such as coal, gravel, and sodium, may be 
removed only upon payment of rentals and royalties. 


Mineral Leasing Problems 


Some of the problems still associated with the mining laws 
were resolved in 1920 so far as concerns the minerals now 
administered on a lease basis by virtue of the Mineral Leas- 
ing Act. The issuance of leases or permits was made discre- 
tionary. Pre-discovery tenure is provided through a lease, 
or prospecting permit, with automatic exploitation or pre- 
ference rights if valuable mineral is found. Under some | 
situations a‘ bonus is paid in return for a leasehold inter- 
est. Reasonable conditions may be administratively imposed 
to protect other resources. During the exploration and pro- 
duction phases, the Government receives rent (based upon 
area) or royalty (based upon production). Rights are 
limited to exploitation of the mineral and ground use for 
that purpose. At the end of the term or when production is 
_finished, the private rights end. The mineral leasing laws, 
however, also need re-examination. 


The Mineral Leasing Act of 1920, like the Mining Law of 1872, 
has its adherents and its critics. For each problem raised : 
a solution is usually suggested, either relating to statutory 
amendment or to change in administrative regulations or 
practices. 


From a technical standpoint, the Act itself, as amended and 
supplemented, may have become so unwieldy as to suggest 
re-enactment even though substantive changes of consequence 
are not intended. 


Noncompetitive leasing. The Department concurs with the 
Independent Petroleum Producers Association and other wit- 
nesses who have pointed to the kinds of undesirable effects 
that flow from the provisions of law specifying the noncom- 
petitive type of oil and gas leasing outside of the known 
geologic structures of producing oil or gas fields. IPAA 
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has accurately stated that many participants feel a premium 
is placed on "beating the system." 


_ Prior to the time the present so-called "lottery method" was 
established for the processing of simultaneously filed non- 
competitive oil and gas lease offers, Departmental regula- 
tions provided that the leases would be issued to the first 
person in line. This resulted in some instances in what the 
Circuit Court of Appeals for the District of Columbia 
described as "mad scrambles, breaches of the peace, damage 
to tract books and corruption of land office employees as 
applicants compete to be the ‘person first to make applica- 
tion.'"' 


The present regulation has provided an orderly process so 
far as its physical dimensions are concerned. The procedure 
has solved some of the problems and has created others. 

This system requires the exercise of very careful surveil- 
lance to prevent violations of the laws and regulations as 
well as public criticism. No noncompetitive system seems 
likely to offer a complete solution to this problem. 


Some "lucky winners" who had paid a nominal filing fee and 
the first year's annual rental have immediately assigned 
their rights to others for high values which some contend 
ought to be collected through bonus bidding and retained on 
behalf of the Treasury and the benedecianies of revenue shar- 
ing provisions. 


A question has been raised whether the criterion in the 
Mineral Leasing Act which distinguishes noncompetitive oil 
and gas leasing from competitive leasing is sufficiently in 
tune with the "real world." Records of recent years show 
that approximately one out of five of all noncompetitive 
tracts posted are being leased under lease offers, mostly on 
the basis of drawing entry cards. 


Acreage limitations. The Department recognizes that signif- 
icant and sometimes difficult management problems flow from 
the specific acreage limitations imposed for the various 
leasable mineral resources. The purpose of these acreage 
limitations presumably was to prevent monopoly and stimulate 
small business. However, it appears the present provisions 
are largely ineffective: ‘ 
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1. The limits fail to deal realistically with 
monopoly since they cover only a part of the 
potential resource subject to monopoly con- 
trol. Private, State, and unitized Federal 
lands are not covered. 


2. The limits impose minor penalties for viola- 
tions such as cancellation or non-allowance of 
permits and leases in excess of the limita- 
cion . 


3. When the limits are reached, there may be 
temptation to evade. Also, the fixed limits 
may be either too high or too low to be effec- 
tive under changing conditions. 


4. The limits are usually applicable only inside 
a State. This may have little relation to 
the control of interstate bigness. 


5. The limits often bear no relation to quantity 
or quality of the resource itself since they 
are expressed in terms of acres. 


Viewed from another standpoint, the present system--generally 
low rentals and fixed acreage limitations--may result in eco- 
nomic inefficiency. Reserves may be held with little devel- 
opment. Administrative costs may be higher and revenues may 
be lower than an alternative system might bring about. 


Several organizations appearing at the hearings, including 
the National Association of Manufacturers, pointed to the 
dual effect of the existing Mineral Leasing Act provision 
placing a limit of 200,000 acres on the amount that may be 
held under option--the optioned land being charged both to 
optioner and optionee. This provision has the effect of 
limiting the gross acreage held by the optioner and the 
optionee to 292,160 acres, as compared to 492,160 acres that 
may be held by any two non-option holders. This provision 
obviously operates to discourage the use of options. 


Generally, these problems arise from the statutes and cannot 
be remedied by administrative action. Methods of preventing 
or controlling monopoly in industries using public mineral 
resources deserve comprehensive gtudy. — 
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The Department concurs with witnesses before the Commis- 
sion who have identified this problem and its causes in a 
similar manner. 
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Indeterminate lease provisions. The National Coal 
Association has pointed to a coal industry problem arising 
from the prerogative granted to the Secretary of the 
Interior by the Mineral Leasing Act (30 U.S.C. 207) to 
readjust terms and conditions of coal leases at the end of 
each 20-year period. The uncertainty that this kind of 

' provision creates is recognized, but also recognized are 
the changes that may occur in price levels, technology, 
etc., over a 20-year period. 


Leasing to partnerships or associations. The Department 
concurs with the Independent Petroleum Producers Associa- 


tion and others who have advised the Commission that 
persons wishing to acquire and hold Federal oil and gas 
leases under partnership or association entities are 
unduly disadvantaged by the lack of regulatory provision 
concerning the same. Proposed rule making to remedy this 
lack and to codify a Solicitor's opinion (M-36706 of June 
12, 1967) was published in the Federal Register of 
November 11, 1967 (43 CFR Parts 3100, 3120). 


' Prospecting permits. The National Coal Association and 
others have pointed to what, from their viewpoint, is a 
problem arising from the Mineral Leasing Act provision 
allowing the Department to issue prospecting permits only 
where exploratory work is necessary to determine the 
workability of a coal deposit. The fact is, however, 
that most active coal lease operations on public lands 
today arose through the prospecting permit arrangements. 


Definition of leasable minerals. The Mineral Leasing 
Act of 1920 with amendments lists the leasable minerals, 
but as to some minerals there is a question as to whether 
they are locatable or leasable. (See "Is the Mineral 
Locatable or Leasable" by Russell G. Wayland, U. S. 
Geological Survey). The ambiguity fallows from the use 
of inexact terms in the statutes. 


Oil and gas. Under the Act of May 21, 1930 (46 Stat. 
373), the Secretary of the Interior may not lease oil 
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and gas deposits in and under certain lands embraced in 
railroad and other rights-of-way except to the holder of 
the right-of-way or his designee. His only alternative 
is to solicit a compensatory royalty agreement from the 
owner or lessee of adjoining lands. If the owner or 
lessee of adjoining lands also is holder of the right- 
of-way or if he negotiates an agreement under which the 
holder of the right-of-way agrees not to lease the 
right-of-way lands from the Government, then it is pos- 
sible for the oil and gas deposits underlying the 
right-of-way lands to be produced by wells on adjoining 
lands without. the United States receiving any compensa- 
tion. Certain other Federal lands are leased with use 
of the surface being restricted to that permitted by the 
agency having jurisdiction over the surface. With com- 
munitization (pooling), unitization, and directional 
drilling, it often is possible for lands to be developed 
for oil and gas production without utilizing the sur- 
face, and interest in leasing the oil and gas deposit 

is not restricted to the party holding the exclusive 
right to use of the surface. 


Another problem consists in the provision of law that oil 
and gas leases split by contraction of unit boundaries 
are not segregated. The non-unitized portions of split 
leases are presently continued in force and effect for 
the life of the unit, but there is little if any justi- 
fication for such extension. Requiring segregation upon 
contraction would be in accord with the provisions of 
law that require segregation of split leases when units 
are formed. 


Primarily in the Eastern States, but also to some extent 
in the States which have public land surveys, the require- 
ment contained in Sec. 17(b) of the Mineral Leasing Act of 
February 25, 1920, as amended (which requirement also is 
applicable to competitive oil and gas leases covering 
acquired lands pursuant to the Mineral Leasing Act for 
Acquired Lands of August 7, 1947), that competitive oil 
and gas leases shall not exceed 640 acres, with no 
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exception being made for areas occasioned by an irregular 
subdivision or by irregular subdivisions, has caused 
additional administrative work both for the Government 
and for the lessees and operators. 


A further problem is that the Department lacks statutory 
authorization to lease lands situated within incorporated 
cities, towns, and villages, national parks and monuments, 
and lands set apart for military or naval purposes, When 
such lands may be subjected to drainage of their oil and 

gas deposits, such deposits have been leased under the im- 
plied authority in the Executive Branch to take protective 
measures, as expressed in an opinion by the Attorney General, 
hO Op. A.G. 41 (April 2, 1941). 


Coal. There is unwarranted administrative work resulting 
from trying to cancel coal leases because of nonpayment of 
rental or royalties through operating negligence. The use 
of protraction diagrams, as in oil and gas leasing, has not 
been extended to coal, resulting in delays that may be un- 
necessary. 


Sodium and potassium. Sodium and potassium are two leasable 
minerals for which a permittee must prove that within the 
area of the permit such land is "chiefly valuable" for that 
mineral before he is entitled to a lease. There are 
differences of opinion as to the intent of the "chiefly 
valuable" provision. Since sodium and potassium can occur 
together it is acknowledged that a lease may be issued only 
for the mineral of chief value when only these two minerals 
are involved, but the solution is not so easy when other 
leasables are present on the same lands. 


Where leasable minerals are not physically associated with one 
another, a prospecting permit or lease qf one mineral does not 
preclude the issuance of other permits or leases for other 
minerals in the same lands. In addition, certain sections of 
the leasing act expressly provide for the recovery of more 
than one leasable mineral, as well as associated related pro- 
ducts under one lease. However, problems arise where, in one 
deposit, minerals occur physically comingled for which there 
is no express statutory authority for simultaneous recovery. 
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Geothermal steam. Despite the known and potential value 
of geothermal steam resources of public lands, there is 

no specific statutory authorization for the disposal of 
the resource or the elements or minerals which the steam 
holds in suspension or solution. Also, there is no spe- 
cific statutory authority to reserve geothermal resources 
‘' as such when lands are patented under nonmineral public 
land laws. The Department has requested the 90th Congress 
to adopt legislation to permit such leasing. 


The Department recognizes the economic importance of 
these natural resources and concurs generally with others 
who have advised the Commission as to the problems and 
their causes mentioned above. 


Oil shale. In January 1967, Secretary Udall announced a 
five-point action program for oil shale which represents 
the Department's views on how the abundant energy poten- 
tial inherent in the massive oil-shale deposits of the 

western United States can most speedily and effectively 
be developed and utilized for the benefit of the Nation 
and its people. The program provided for these actions: 


1. Clearing title to public oil-shale lands. 


2. Blocking up private ownership by exchange 
of Federal lands. 


3. Issuance of provisional development 
leases, 


4. Cooperative research by Government and 
industry on nuclear explosive fracturing 
and in situ retorting. 


5. <A broad program of Federal research and 
investigations. 


In May 1967, the Secretary proposed regulations to govern 
the leasing of public lands as contemplated in points 3, 
4, and 5. These regulations were designed to complement 
the five-point program in establishing the economic poten- 
tial of oii shale, encouraging the commercial development 
of oil-shale reserves, and protecting the public interest 
in such development. 
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Public response to the Department's proposals has been 
mixed. The comments have been directed mainly to the 
question of how to proceed rather than whether to pro- 
ceed. Most of the suggestions received were directed 
at the specific leasing terms proposed. 


A comprehensive oil-shale study which includes consid- 
eration of comments, suggestions, and information 
received from industry and others following publication 
of the proposed regulations is now being completed. 

This study will reflect the results of further evaluation 
of such fundamental issues as the potential for oil- 
shale development in the near future, the current status 
and immediate prospects in technology and costs, and the 
relative merits of alternative courses. 


Excess or surplus acquired lands. Among many other 
problems is one associated with the management and dis- 


position of oil and gas or other mineral resources within 
acquired lands which have been declared excess or surplus 
but have not yet been conveyed by the United States. An 
issue of this kind arose in recent years concerning min- 
eral interests in the former Camp Breckinridge in 
Kentucky. 


Wildlife Refuge lands. The Bureau of Sport Fisheries and 
Wildlife has experienced management problems relating to 
mineral leasing on lands under its jurisdiction. The 
Bureau considers that operations under both the mining and 
mineral leasing laws are generally not compatible with the 
dedication of these lands otherwise to fish and wildlife 
management. When public domain is designated as a part of 
the National Wildlife Refuge System it is usually with- 
drawn from the mining laws but not the mineral leasing 
laws. However, by regulation the former delegation of 
authority to issue oil and gas leases (not other 

classes of leases) on a substantial part of the System was 
withdrawn in: 1958. Most mineral leasing offers on other 
Refuge lands have been rejected, at the recommendation of 
the Bureau, under the discretionary authority of the 
Secretary. 


Other problems. Among other problems arising from the 
present statutory oil and gas leasing provisions are: 
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A tendency of the provisions to produce 
"strip leasing" under rights of way--a 
source of confusion believed to operate 
contrary to conservation principles. 


The difficulty of drawing the line between 
oil and gas, on the one hand, and asphaltic 
materials, on the other hand. 


The anomaly resulting from the requirement 
that the non-unitized portion of a'split 
lease shall continue in force and effect 
whether: or not there is any justification, 
in fact, for such extension. 


The administrative and accounting burdens 
that arise from the statutory provision 
that discovery-rate rentals or minimum 
royalties shall not be payable on non- 
participating acreage of leases partly 
within unit agreements. 
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OUTDOOR RECREATION 


Within the past decade Federal activity toward providing out- 
door recreation opportunities has greatly accelerated: Mis- 
sion 66, Operation Outdoors, Fish and Wildlife Coordination, 
Recreation in the National Wildlife Refuges, Multiple Use 
Management, National Recreation Areas, National Seashores, 
Land and Water Conservation Fund, Wilderness Act, Open Space, 
Green Span, Federal Water Projects for Outdoor Recreation, 
and Highway Beautification. 


Among the major issues confronting those responsible for out- 
door recreation leadership are; 


1. How to save or improve the quality of environ- 
ment and the enjoyment of that environment by 
people, rather than provide only the more 
limited concept of "intensive" outdoor recre- 
ation. 


2. How to reorient rural outdoor recreation op- 
portunities to the urbanization of America. 


3. How to acquire and preserve adequate land and 
water resources for outdoor recreation before 
they are eliminated by development and escala- 
tion of real estate values. 


4. How to enlist State and local governments and 
the business community toward their responsi- 
bilities for outdoor recreation. 


5. How to protect and use existing parks, recrea- 
‘tion lands, and open spaces. 


Each is a major issue with no easy solutions. Each affects, and 
in turn is affected by, programs and arrangements for public land 
retention, management, and disposal. 


} State and Local Use of Public Lands for Recreation 


The Recreation and Public Purposes Act of 1926, as amended, au- 
thorizes the Secretary of the Interior to lease or sell public 
lands to State and local government at discounted prices. There 
has been a significant increase in the use of this act since 
1961. The recreation inventory being conducted by the Bureau 
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of Land Management «es a contribution to the National Recreation 
Inventory, together with the review being conducted under terms 
of the Classification and Multiple Use Act, have identified 
many possibilities for the acquisition of public lands by State 
and local governments in meeting recreation needs. 


There are some inhibiting factors: (1) the acreage limitations 
of the Recreation and Public Purposes Act; (2) the financial 
capability of local governments; and (3) the lack of technical 
expertise at the command of local government. 


The Bureau of Land Management's recreation specialists are able 
‘to give only limited time toward counseling the local officials. 


There should be agreement with Commission witnesses who called 
attention to the need for comprehensive intergovernmental recrea- 
tion planning. It should be mentioned, however, that recreation 
planning ought to be done in the context of multiple use manage- 
ment plans and other comprehensive planning. 


In the past, outdoor recreation has not been considered as a 
public good in the same light as education and public health. 
Therefore, disposal of public lands for this purpose was bur- 
dened with greater statutory restrictions. Also the past lack 
of overall planning for use of public domain now administered 
through the Bureau of Land Management tended to prevent adoption 
of more modern policies for management or disposal for outdoor 
recreation purposes. 


Administration of "Vacant" Public Lands 


The proper management and operation of all outdoor recreation 
areas is of importance in meeting recreation requirements. The 
so-called "vacant" public lands administered through the Bureau 
of Land Management amount to vast land holdings having a rel- 
atively high supply of recreational opportunity for local use. 
At the same time, the Bureau is felt to lack sufficient 

funds, and staff for this purpose. Public views similar to this 
have been expressed to the Commission at the Fresno and Palm 
Springs public hearings, and elsewhere. 


Public Facilities. Recreational use of these lands now exceeds 
the public facilities. Construction of elementary facilities 
was not begun to any extent until 1962 under the Accelerated 
Public Works Act. 
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Outdoor recreation was one of the major. attributes of the public 
lands explored over several years during legislative considera- 
tion which resulted in the Classification and Multiple Use Act 
of 1964. 


The Bureau's present recreation construction program (projected 
to the end of fiscal year 1968), includes 168 developed recrea- 
tion sites containing 2,945 family units, having a capacity of 
11,780 visitors at one time. Other program efforts include the 
identification and protection of natural and scientific areas, re- 
moval and elimination of junk and litter accumulations, and fee 
collections in support of the Land and Water Conservation Fund. 


Publie Access. The public's right of ingress and egress over 
the public lands for hunting, fishing or other lawful purposes 
is provided for in Sections 1 and 6 of the Taylor Grazing Act. 
Posting of public lands by lessees for the purpose of restrict- 
ing such access is inconsistent with the regulations (43 CFR 
Subpart 4112). Nevertheless, millions of acres are not util- 
ized for recreation because the public cannot find them or 
cannot get to them. 


The Department concurs generally in the following listing of 
some of the factors which have contributed in the past to loss 
of access, as shown in a Special Report issued by the Oregon 
State Game Commission. (Hearing before the Senate Committee on 
Interior and Insular Affairs, 86th Congress, Portland, Oregon, 
October 9, 1959, "Access to Public Lands"): 

ti Irresponsible acts of recreational users. 

2. Inadequate public roads serving the public lands. 


3. Economic potentials of commercial shooting pre- 
serves. 


4. Inadequate administration and development of 
public lands. 


5. Intolerance of public land users [for recreational use/ 
Recreation Withdrawals 
Until 1934, the "vacant" public lands were open to entry and 


settlement without approval by a Government agency. To retain 
areas of recreation potential in public ownership, it became 
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necessary to separate these lands from the generality of the 
public lands. The statutes or Executive Orders assigned the 
management to agencies particularly identified for their 
recreational expertise. The residue in many instances is an 
administrative hodge-podge. 


As a holdover of these eras, there are some who automatically 
think in terms of transfers of administrative jurisdiction 
from the Bureau of Land Management to other bureaus whenever 
a recreation potential is identified. 


Constraints on Non-Federal Administration 


Non-Federal interests are, for the most part, knowledgeable of 
the Federal Water Project Recreation Act (P.L. 89-72), but are 
frequently reluctant to participate in the cost sharing and 
management of the recreation areas as provided for in the Act. 
Delay in authorization of important projects sometimes occurs 
as @ result, or recreation is included at less than an optimum 
level. 


Three main reasons may be advanced to explain why non-Federal 
public bodies (particularly local bodies) are reluctant to 
participate in cost sharing for recreation on a project: 


1. The Act permits that the source of repayment may 
be Limited to entrance or user fees, but the non- 
Federal bodies are reluctant to collect fees or 
to pledge general revenues and properties as 
security for repayment obligations. 


2. They do not want to assume a 50-year management 
and operational responsibility for a recreation 
area which remains in the ownership of the Federal 
Government. 


3. The $100,000 limitation on recreational develop- 
ment of projects that predate PiL. 89-72 further 
restricts the provision of recreational facili- 
ties on these projects. 


Conflicting Land Uses. 


Powerlines. "Of all the blights that destroy scenic values, few 
are worse than powerlines.” This statement recently made by the 
Director of the National Park Service reflects the general view 
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of many inside and outside of government. Among the related 
problems are (1) how to provide for economical underground 
lines, and (2) how to design above-ground lines that are less 
damaging to natural beauty. 


The Department concurs with those Commission witnesses who 
identified this problem and its cause as related to national 
parks and other scenic public lands. 


Water resource projects. The works devised for the use and 
control of water resources have often been authorized for 
construction with little heed to the natural beauty con- 
sequences. The natural beauty element has not always been 
regarded with the same concern as other elements are regarded 
in the estimation of project benefits and costs. 


In some of the Western States recreation is not considered in 
the law as a specific purpose for which water can be appro- 
priated. 


During the early settlement of the arid West, water played a key 
role in the type and degree of land development. Recreation 
became of age after the water resources were dedicated, and not 
until recently has recreation use of water been considered on a 
par with agriculture, livestock production, or domestic and 
industrial water uses. 
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TIMBER 


Timber management problems within the Department of the 
Interior involve substantially the Oregon and California 
Revested Lands in Oregon administered through the Bureau of 
Land Management. 


Action is currently under way in cooperation with other inter- 
ésted parties to resolve pressing problems such as: (1) main- 
taining the concept of a sustained yield of timber while 
accommodating the pressures for increased uses of other kinds; 
(2) relating the annual allowable cut to the effects of 
investments in intensified management; (3) developing a stand- 
ardized timber measurement unit; and (4) resolving questions 
concerning user charges for timber. 


There is broad interest in the problems cited. A great deal 
of administrative effort is being directed toward their solu- 
tio. 


Maintaining and building a sustained yield of timber products 
while accommodating the pressures for other uses will become 
more difficult as time passes. The public land management 
agencies are being asked for more areas to allocate highway, 
powerline, and pipeline rights-of-way; for public access; for 
water impoundments; for living space; for recreation with- 
drawals; for fish and wildlife preservation; for scenic ease- 
ments or set-asides; even for such mundane purposes as sewage 
disposal and garbage dumps. The increasing demands are press- 
ing against a fixed physical resource of space. 


Allowable Cut 


{ 
‘ 


The 1965 Forest Service publication, "Timber Trends in the 
United States," shows that timber supplies will rise over the 
next decade or twa. But this rise fails to match the antici- 
pated increase in demands for lumber, plywood, pulp and paper, 
and other products. After about 1980, projected supplies 

fall increasingly short of the rising timber demands, assuming 
continuation of recent levels of forest management. 


In the coastal Douglas fir region of the Pacific Northwest, 


Local stumpage shortages already have developed. These likely 
will be intensified during the coming decade when major 
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increases of housing construction and continued growth of the 
economy can be expected to require more forest products. 


The cut of timber from Bureau of Land Mdnagement, Forest Service, 
and other Federal lands in this region is limited to the level of 
sustained yield management plans. Likewise, log production on 
many industrial and State-owned holdings is.under fixed cutting 
schedules. | 


The "0&C'" Act of August 28, 1937, directs that the "O0&C" lands 
be managed for permanent forest production in conformity with 
the principle of sustained yield. The Materials Act of July 31, 
1947, authorizes the disposal of timber from the public domain. 


Sustained yield objectives are achieved through an "even-flow"' 
concept. This permits increases in annual timber outputs, but 
not planned decreases. For example, since 1957 the allowable 
cut on the public and "0&C'' lands in western Oregon has in- 
creased from 0.661 billion board feet to the current 1.127 
billion level. A number of factors contributed to the increase, 
the principal ones being better timber inventories and utili- 
zation. Investments in intensified management are now needed 
for any further significant increases in allowable cut. 


In February 1966, the Bureau of Land Management commenced a 
comprehensive study of allowable cut concepts and procedures. 
The, report was completed January 1, 1967. The "08&C"' Advisory 
Board has advised the Bureau regarding allowable cuts. Its 
findings have been published in a report entitled "Recommended 
Allowable Cut Policies for Managing Bureau of Land Management 
Forest Land in Western Oregon," August 16, 1967. Proposals 
developed from these two studies were presented to the "06" 
Advisory Board for advice in late 1967. 


As inventories of private timber not on sustained yield shrink, 
available supplies to satisfy increasing demands have been an 
important limiting factor. Industry has become increasingly 
dependent upon the availability of public timber. This has re- 
sulted in more‘and more probing and debating of public timber 
land practices and procedures. Among the available reports are 
"Oregon's Timber Resources" by Thomas J. Murray, September 1966; 
also Hearings before the Subcommittee on Retailing, Distributing 
and Marketing Practices of the Senate Select Committee on Small 
Business, January 1968. 
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Timber Measurement 


Major problems of timber measurement result from the use of 
different log rules and variations therein. The confusion and 
misunderstanding will likely become greater as a larger vari- 
ety of end products are produced which are not measurable in 
terms of "board feet.'' A common denominator is needed. To 
this end the public agencies have joined with the industry to 
develop a standard'measurement. -The Pacific Northwest Forest 
and Range Experiment Station of the U. S. Forest Service is 
spearheading this effort. 


When standing timber is sold, log rules are used to estimate 
the recovery of manufactured products. The Scribner log rule 
is in general use in the coastal Douglas fir region of the 
Pacific Northwest, although there are more accurate log rules 
to predict the board foot recovery of sawn lumber. Various 
versions of the Scribner rule are used. For example, the 
Bureau of Land Management uses a 16¥foot length, the Forest 
Service a 32-foot length, and the log-scaling bureaus use 
special modifications. Transocean shippers and pulp and paper 
manufacturers use entirely separate log rules that fit special 
conditions or better measure end products. 


Recovery differences between the 16= and 32-foot Scribner rule 
can run as high as'18 percent. The differences are compen- 
sated for by what are termed "over-run" adjustments. 


The Bureau of Land Management recently modified its practices 
as a result of a "Report of Cruising Standards and Procedures = 
Western Oregon,"’ issued in the Bureau on April 27, 1967. The 
Scribner volumes are now stated in terms of both the 16=-foot 
and 32=-foot log lengths. 


Increased Intensity of Forest Management 


The Bureau of Land Management has recognized that realizing. 
the opportunities for increasing the intensity of management 
requires additional funds and manpower. Some of the most _ 
promising opportunities are in commercial thinning, mortality 
salvage, advanced roading, special regeneration techniques and 
methods, precommercial thinning, fertilizing, and genetic tree 
improvements. 


Normal yields on forest investments are realized from 10 to 
100 years in the future; both the incremental benefits and 
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costs must be discounted back to their present values. How- 
ever, under a sustained yield management of forests having 
large inventories of mature timber, an increase in the allow- 
able cut can be realized in the very next cut calculation if 
a solid commitment is made to incorporate new long-term 
investments in intensified management. 


No matter what the yield or efficiency of a forest investment 
alternative may be, funds must be obtained to initiate it. 
Recurrent, consistent financing must be assured to sustain it. 
An interruption or dropping of financing in subsequent years 
can lead to serious overcutting that can only be remedied by 
lowering the allowable cut level in the next periodic recalcu- 
lation and beyond. 


Ideally, sustained investments inputs over the life of a 
forest would be desirable. This seems too difficult to 
achieve under the practical necessities of Government opera- 
tions. 


Virtually all of the Bureau's forest investment program in 
Western Oregon has been carried out under a degree of input 
certainty which has proven extremely beneficial. All of the 
currently available funds, however, are now fully committed 
at the present level of management. 


Log Exports 


The Department is aware of the importance and the dimensions 
of the log export problem noted by witnesses who appeared 
before the Commission. The Departments of the Interior and 
Agriculture in cooperation with the Departments of Commerce 
and State are making every effort to find viable solutions to 
this complex problem. 


The Bureau of Land Management has stated that it has currently 
found no evidence to indicate that increased Japanese log 
exports are causing increased domestic product prices or 
causing instability in the national lumber market. During the 
period 1960-1967 in which log exports to Japan increased 
fifteen-fold, Douglas fir lumber price levels remained fairly 
constant with the exception of some fluctuations in response 
to domestic market conditions. While recent price increases 
in lumber have been significant, they appear to be a response 
to a substantial increase in domestic housing starts and fore- 
casts for continuing strength after a prolonged market slump. 
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Because of their intensive demands and utilization practices, 
the Japanese have been able to offer attractive prices for 
some types of Pacific Northwest logs, thus reducing to some 
extent the supply of logs available for local manufacture. 
Historically, however, lumber and plywocd prices have been 
more responsive to consumer demand than to production costs. 
In fact, it has been this situation during the past year's 
soft lumber market that has contributed to Pacific Northwest 
mills suffering a "cost-price squeeze." 


t 
A progression of meetings between Government agencies, timber 
industry; labor, and other groups have been held in the past 
several months to identify log export impacts and explore 
possible solutions where problems exist. Much public testi- 
mony was presented at the hearings held by the Senate Sub- 
committee on Retailing, Distributing and Marketing Practices 
on January 16-23, 1968. 


Competing Uses of Forest Lands 


The Department understands the viewpoint concerning power lines 
expressed by the Washington Forest Protective Association and 
other witnesses who urged steps to minimize the diversion of 
commercial forest lands to transmission line rights-of-way. 
However, additional lines must be built if expanding reliable 
regional power systems are to be attained within feasible cost 
limits. Fortunately, certain means are available to minimize 
requirements for new lines. Some of these means are : (1) in- 
creasing the load capacity of existing lines; (2) using care in 
locating new thermal generating units; and (3) grouping ease- 
ments into common right-of-way routes. 
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USE AND OCCUPANCY OF PUBLIC LANDS 


The face of the landscape is changing with our 
growth. 


The question is: How shall our commnities grow? 


These lines from President Johnson's Message of February 22, 
1968, "The Crisis of the Cities," have direct application to 
problems involving the use and occupancy of public lands. 


The environmental problems of our cities are mirrored in 
environmental problems of the rural countryside. The "country- 
side" in many instances means the occupancy and related uses of 
various classes of public lands. 


Among traditional land use values are such things as retaining 
the freedom and worth of the individual person, promoting 
personal competence and achievement, and attaining stability of 
land tenure. Among added current goals are preserving the 
heritage of natural beauty and eens pollution of the 
environment. 


Finding. ways and means of bringing together various right-of-way 
uses into single consolidated routes poses a challenge in the 
review of the right-of-way laws and their administration. A 
continuing administrative problem is caused by the piecemeal 
nature of the present body of right-of-way statutes, exhibiting 
overlaps, gaps and contradictory provisions. 


No unified, well-organized system of permanent laws and regula- 
tions exists which would allow effective management of the many 
facets of public land use and occupancy. In addition, many 
aspects of public land use have undergone changes in basic 
national philosophy since the underlying statutes were enacted 
half a century or more ago. Finally, many land uses have 
emerged in recent years in response to changing science, tech- 
nology, and social patterns not contemplated in original 
leg:-slation. 


Population Distribution and [location 


The Council of Economic Advisers, in its 1968 Annual Report, 
stated that "an appropriate population distribution” in the 
United States is a matter of taste concerning which there is 
inadequate information to permit a satisfactory analytical 
approach. As the Council pointed out many Federal activities 
have significant effects upon the choices people make in 
locating homes and places of employment or business. Federal 
land management programs must be counted among such activities. 
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The Department had recognized the need to manage public lands 
and resources in ways that will maximize beneficial effects 

and minimize adverse influences upon future patterns of popu- 
lation distribution. The relative locational and environmental 
implications of alternative courses of action, however, are 
often difficult to evaluate. In many situations, basic solu- 
tions to population. distribution and locational problems 
involving public lands may be found in planning and program- 
ming of arising State, local government, and private sources. 


Public land management, especially as related to disposal and 
other tenure adjustments, probably has not been sufficiently | 
adapted to further the population growth and distribution 
objectives contained in State and local government plans. A 
major cause of this problem derives from well-known strictures 
within thepublic land laws themselves. 


New communities. In proposing the Housing and Urban Develop- 
ment Act of 1968, the President stated in part that the legis- 
lation would offer to the American family an alternative to 
crowded cities and sprawling suburbs--"a program to build new 
communities.” Other proposed legislation, the New Communities 
Act of 1968, would provide new financing method for lenders 
and developers of new communities. It would also offer incen- 
tives to channel jointly financed local and.State government 
programs for public facilities into the creation of new 
communities. 


These objectives bring to the forefront the opportunity to iden- 
tify and allocate new-community sites in public land areas. 


Fraudulent and Unethical Practices. Under the complex body of. 
statutes related to the so-called “vacant” public lands, the 
Department has had to operate its public land disposal programs 
largely on an uncontrolled basis. The initiative has been 
mainly in the hands of the general public for filing petitions 
and applications. The result has been sharp peaks, as well as 
low valleys, in the numbers and kinds of applications. 


At times there have been huge backlogs of petitions and applica- 
tions, followed by delayed rejections and further delayed 
appeals. : These situations invited fraudulent and unethical 
practices on the part of third party “agents,” resulting in - 
millions of dollars of losses to the applicants. Such prac- 
tices wore substantially curbed by Departmental action in 
cooperation with other Government agencies and the Better 
Business Bureaus before and during tne moratorium period in 
1961-62. Some of the practices arisé again from time to time. 
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Many public witnesses before the Commission testified accurate-~ 
ly concerning the inefficiencies in the existing processes, most 
of which arise from provisions within the existing public land 
disposal laws. 


Indian Allotments 


The existing Indian allotment law (25 U.S.C. 334) was designed 
to give Indians an opportunity to develop public lands as a 
farm at a time when the general homestead laws were not avail- 
able to them. Now that this discrimination has been repealed 
and practically all potential agricultural lands have passed 
from Federal ownership, these allotment laws hold little bene- 
fit to Indians. In fact, they could be considered detrimental 
because unethical promoters have victimized many Indians by 
exagerating the potential benefits available. 
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Rights-of-Way 


Power line right-of-way problems were prominently mentioned in 
the Commission's public hearings. 


Some idea of the extent of future demand for extra-high voltage 
lines in public land States is conveyed’ by the figure of $2 
billion, which was stated on November 20, 1967, by Bonneville 
Power Administration as the estimated cost of such lines needed 
to be built in the Pacific Northwest region alone over the next 
two decades. 


Underground lines. The Department has favorably noted the 
actions taken by the Rural Electrification Administration and 
some State and local governments to require the underground 
placement of utility lines. The California State Public 
Utilities Commission, for example, Has issued Order No. 128, pro- 
viding uniform requirements for constructing underground elec- 
tric supply and communication systems throughout the State. 
Presumably, the uniform requirements will apply to utility lines 
on public as well as private lands. In recent years up to chee 
percent of REA-financed new rural telephone lines has been 
placed underground. 


Such forward progress by Federal, State, and local government 
agencies poses a dual challenge to Federal land Management: 

(1) to keep pace generally with forward-looking State and local 
land management standards, and (2) to maintain intergovernmental 
coordination within the affected regions or areas. 
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’' The Department has submitted to the President a report on a 
program for advancing underground electric power transmission 
technology. The research and development program envisaged 
would move toward reducing costs of underground transmission 
lines in urban and scenic areas. ; 


Surplus capacity regulations, A number of investor-owned elec- 
tric utility companies have advised the Commission that diffi- 
cult problems have been caused to them by the Department's 
transmission line regulations at 43 CFR 2234.4. These regula- 
tions were issued a few years ago after careful consideration 
of written comments and oral presentations received in public 
hearings, The Department believes the procedures and require=- 
ments have operated satisfactorily toward objectives such as 
resolving specific power transmission problems and reducing 
the interference of transmission lines with other public land — 
uses. The Department is unaware of any case where the regula- 
tions have unduly disturbed the operation of an electric 
utility company when the available alternatives are considered 
in relation to the general public interest.. 


The Department does not concur with that part of the National 
Association of Manufacturers' statement of January 11, 1968, in 
which it was stated that "the Acts of 1901 and 1911 do not 
authorize the type of [electric power line right-of-way/ regu- 
lations which have been issued.” it 


Private rights-of-way. A problem area in the administration of 
publie domain and acquired lands arises from lack of general 
statutory authority to'issue easements for the use of Federal 
lands by individuals, corporate bodies, or political sub- 
divisions. Presently the various Governmental agencies issue 
such rights-of-way under a diversity of legislative authorities, 
many of which are restricted to a single type of use. A signi- 
ficant \gain was recently made in this area by the passage of the 
Act of October 15, 1966 (80 Stat, 926), which contained compre- 
hensive authority for the Secretary of the Interior to permit 


rights-of-way across lands of the National Wildlife Refuge System. 


This authority did not, however, extend to administrative units 
such as Fish Hatcheries, research areas and administrative sites. 
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The regulations pertaining to special land use permits (43 CFR 
Subpart 2236) have been used-by the Bureau of Land Management 
to accommodate rights-of-way and other uses which are not 
obtainable under specific statutes. Where permanent-type — 
construction is required, such permits, while technically revok- 
able at will, tend to become as permanent as the facility in- 
volved. Difficulties arise in eliminating uses which are no 
longer appropriate to the areas involved, and in assessing 
proper charges. Qué@stions of liability of the agency issuing 
the permit can arise when the permit holder operates in a 
negligent manner. 


Use and Occupancy of Flood Plains 


The Nation's annual toll of flood losses exceeds $1 billion. 
The problem and challenges of flood loss. management have been 
set out in a Report, "A Unified National Program for Management 
of Flood Losses," transmitted mal the President to the Congress 
on August 10, 1966. 


In 1961, the Senate Select Committee on National Water Resources 

stated that encroachment of human occupation and development on 

natural flood plains was taking place as rapidly as flood con- 

trol works could be constructed to prevent losses--that so long 

as such encroachment continues to increase flood hazards, the 

flood control measures would not be effective alone. There is 

no reason to believe that the situation has grown Bue or. 

better. ; 


In recognition of the seriousness of the problem, the President 
has asked the Federal agencies to take actions, conduct studies 
along lines recommended by the task force, and to consider flood 
hazards in locating’ new installations, in disposing of Federal 
lands, and in considering loans and grants for construction and 
land thst Fives Ons. 


One of the sources of difficulty is the lack of State and local 
government regulation and control of flood plain use, with some 
notable exceptions. 


The Department considers flood plain management as an important 
issue within the broader scope of public land administration. 
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WATER 


In his Conservation Message of March 8, 1968, President Johnson 
said: "We will not have served the water needs of Americans if 
we meet only the requirements of today's population. A prudent 
nation must look ahead and plan for tomorrow.” . 


The President called for (1) continuation of sound programs of 
water management, research, and advance planning, and (2) es- 
tablishment of a board to develop long-range policy for water 
resources. 


An issue now is not merely how to preserve and develop watersheds 
and water sources, but also how many times can water be recovered 
and re-used. Among the questions is at what pace scientific re- 
search and technological development should proceed. 


One of the land-related water questions is how far engineering 
works can go before unduly disturbing the natural enviroment. 
The issue is joined between those on one hand who are willing 

to "move things around" so long as a satisfactory total environ- 
ment emerges, and those on the other hand who hold out for nature 
as it is, at least in some places. 


Another land-related problem arises from water's vulnerability 
to pollution. Water resources have been severely degraded by 
the effects of man's activities, including uses made of public 
lands. Further degradation poses a serious threat to the public 
well being. The Department has listed as significant pollution 
causes the inadequacies of information, technology, and insti- 
tutions required for programs that will protect and enhance water 
purity. This does not mean, however, that knowledge and tech- 
nology to sqlve large parts of the problem are lacking. What 
more importantly has been lacking is the kind of public under- 
standing and will to put the available knowledge and technology 
to work. In many ways this is a problem off wise allocation of 
resources--a question of spending sufficient energies and re- 
sources for pollution control objectives. 


From the point of view of Federal agencies, serious deficiencies 
in the water laws of most States have been encountered in that 
State laws in many instances do not recognize fish and wildlife, 
outdoor recreation, and water quality control as beneficial uses. 
This deficiency, in many instances, impairs the effectiveness of 
the Federal Water Project Recreation Act and the Water Quality 
Control Act'of 1961. ; 
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Conflicting Water Demands 


The Bureau of Sport Fisheries and Wildlife, to take an example, 
reports that is is experiencing greater water-related problems 
each year in administering fish and wildlife resources. ‘The. 
problems are mainly associated with increased water demands for 
municipal, irrigation, and recreational uses. 


The main problem underlying these outward demands derives from 
the law and related practices governing the use of water. 
Generally, water needed for fish and wildlife conservation is 
given slight recognition in the State laws. In most cases 
where the use of water for different purposes conflicts, fish 
and wildlife uses are given the lowest priority. Existing 
Federal impoundments are often the first source of water that 
private demands turn to for a possible solution to meet their 
needs. 


Private demands on water presently being used for fish and wild- 
life purposes come in varied forms. For example, withdrawal of 
water by junior appropriators is not adequately controlled or 
regulated in North Dakota. This results in additional impound- 
ment construction and diversion of water which in turn depletes 
the supply to valid water uses during low fllow periods. 


Requests by private owners for water directly from Bureau in- 
stallations are increasing from year to year. For example, 
fish and wildlife water in both the Souris River. Basin; North 
Dakota, and at Crab Orchard Lake, Illinois, is now pertially 
used in supply water to municipalities. 


The trend is toward ever increasing demands on limited water 
supplies. This trend, if continued, will result in greater de- 
pletions of water supplies available for fish and wildlife unless 
(1) fish and wildlife needs are given a higher priority and (2) 
water law administration becomes adequate in all of the States. 


Watershed Management 
Land and water resources are inseparable, and there- 
fore watershed improvement programs are a basic and 


extremely important part of the Nation's overall 
water resources development program. 


1) 


This statement from the report of the Senate Select Committee 
on National Water Resources is eminently sound. 


The local watershed is a natural land wit. Man's settlement 

of the land imposes arbitrary units of ownership and adminis- 
tration. Then various policies and programs are channeled into 
the matrix of these arbitrary units, yet successful local water- 
shed conservation must be directed to the totality of the natural 
unit. Once channeled, however, policies and programs have a 
strong tendency to crystalize irrespective of the impact on the 
adjacent lands of whatever ownership or administration. 


Steps toward procedures to secure malleability in policies and 
programs have been taken. There is, however, a lack of sus- 
tained drive among Federal bureaus and local agencies toward 
such malleability. There is a critical lack of general guide- 
lines, statutory or administrative, to serve all the policies 
and programs that come to bear on local watersheds. This is par- 
ticularly true with respect to yields of sediment and dissolved 
solids. | 


Collectively, numerous Federal agencies are giving considerable 
effort to resource inventories and evaluations. These apply to 
both public lands and the conduct of watershed conservation on 
private lands. The existing overlaps often create analyses that 
are difficult to reconcile. | 


; 
; 
Upstream and downstream water uses. Many of the watershed manage- 
: 


ment programs are designed to stabilize the water yield of the 
watersheds and to reduce erosion as well as to improve the forage 
production. The attainment of these objectives increases the 
evapo-transpiration of water and tends to reduce in an absolute 
sense the total runoff of the watersheds. Such uses on the water- 
sheds may be in conflict with established or prospective down- 
stream uses. | 
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Water Rights 


Many witnesses before the Public Land Law Review Commission have 
cited the so-called "reservation doctrine" as creating for them 
a serious problem, either current or potential. James F. 
Sorensen, President of the National Reclamation Association, for 
example, told the Commission January 11, 1968, thet "federal 
agencies could capture water from reserved lands for recreational 
use even though down-stream non-federal users had long ago put 
the water to beneficial use in compliance with state water laws." 
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By means of the statement of the National Association of 
Manufacturers, January 11, 1968, the Commission was advised 
that "/t/here has been a growing tendency on the part of the 
federal government agencies to usurp private water rights as 
estab_ished by state authority and to override states' rights 
and responsibilities in administering the water resources 
within their respective boundaries." 


Perhaps no issue of Federal-State relations has been as 
thoroughly discussed in and out of the Congress over the past 
decade as water rights in general and the "reservation doctrine" 
in particular. 


Congressional consideration began with S. 863 and similar bills 
in the 8th Congress. The most recent thorough Congressional 
review was occasioned by S. 1275 in the 88th Congress. 


Decisions of the U.S. Supreme Court from United States v. 

Rio Grande Dam and Irrigation C in 1899 (i7h U.S. 690) to 
Arizona v. California in 1963 (373 U.S. 546) leave no doubt that 
the “reservation doctrine" is the law. The Department believes 
the doctrine is sound and that it has not in fact had the ex- 


treme effects postulated by its critics in testimony before the 
Commission and elsewhere. 


The Department suggests attention be given to the printed 
hearings on S. 1275 and to the extensive analysis presented by 
Morreale in "Federal-State Conflicts over Western Water -- A 
Decade of Attempted 'Clarifying Legisletion,'" 20 Rutgers Law 
Review 423 (1966). etiuats) 


To the Department, the existence of the State-Federal system 
presents, in regard to water resources, a challenge to both the 
State and the Federal governments to devise practical solutions. — 
Neither the interests of the States nor of the United States is 
served by proposals that in essence deny the authority and re- 
sponsibility of the Nation as a whole to have an effective voice 
in deciding upon tne uses and allocytions of public lands and 
natural resources. 


The Department sees the question of Federal-State relations in 
regard to water as one of strengthening joint and coordinated 
planning for the needs of the future rather than one of skirmish- 
ing over the division of shortages. The future needs can be 
satisfied only by joint or parallel efforts to increase the 


supplies economically and to distribute them wisely. ‘The 
Water Resources Research Act of 1964 and the Water Resources 
Planning Act of 1965 are encouraging initial steps in this 
direction. 


Finally, attention should be given to remarks of Attorney 
General Clark (then Assistant Attorney General) before the 
Western Water Law Symposium of 1963, sponsored by the National 
District Attorneys’ Association. The Attorney General's re- 
marks conclude with the following: 


At a time when foresight is essential, the blind re- | 
lease of federal rights can only cause the abandon- 
ment of valuable rights, improvident development and 
waste. What urgently needed federal project may be- 
come economically unfeasible because of the lack of 
foresight and how much might the cost of essential 
projects be increased? Who will suffer most from such 
a course of action? Frequently the very locality to | 
which the rights were abandoned. How has a community 
profited if abandoned federal rights secured for local 
private uses of marginal benefit, render unfeasible a | 
needed reservoir or hydroelectric project? An abandon- 
ment of reserved water rights today without calculation 
of the consequences might lay waste to millions of 
acres of federally-owned land twenty or forty years 
from now because the cost of water for reforestation, 
grazing, recreation and other purposes proved pro- 
hibitive. | 


If a specification of federal rights and claims is de- 
sirable so that anyone can know their extent, Congress 
could provide for a special study and delineation of 
all federal claims of rights to the use of water, in- 
cluding claims based on reservations of the public 

lands in areas, wherever there is need for this knowl- 
edge. The results of such study and delineation would 
give the states and local interests information which 
would enable local determinations of the waters avail- 
able for local development. The provision, coupled with 
authorization for the appropriation of waters on re- 
served lands in excess of the anticipated federal needs 
would very materially further the objectives of the 
various proposals for legislation which can be accom- 
modated without hindrance to the national interest in 
water resource development and utilization. Such legis- 
lation is not the only method of improving coordination. 
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Federal agents could be authorized to make comity 
notification of federal. reservations of water 
rights upon request of state or local authorities 
or whenever the circumstances warrant. 


Where appropriate; Congress could authorize the 
sale, lease, permit or grant of rights to use feder- 
ally reserved waters pending realization of the 
Nation's need for these waters. 


A program might also be developed with respect to the 
use of navigable waters. As to’such waters, the 
rights and powers of the United States under the Com- 
merce Clause of the Constitution are too firmly es- 
tablished to make fair or reasonable the various pro- 
posals designed to assure in advance the compensa- 
bility of every state recognized right in such waters 
as against any future exercised by the United States 
of its powers under the Constitution. This is a 
matter which ought to be dealt with on a project by 
project, or program by program basis according to 
the circumstances and considerations of the times 
and the particular situation. However, a program to 
encourage local development in some areas for the 
consumptive use of navigable waters under permit 
from the United States, with assurance of the return 
of investments made in reliance upon such permits, 
may have merit. A study could determine this. 


Cooperation, not controversy, is the keynote to 
achieving the wisest resolution of water rights prob- 
lems. That cooperation and coordination must conform 
to the spirit of our form of government. It is 
through cooperation and coordination that the Federal 
and State Governments can disprove the old claim that 
man never knows the worth of water until the well 


goes dry. 


The Attorney General's remarks merit thorough consideration by 
the Commission. 
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SPECIAL-AREA PROBLEMS 


The Public Land Law Review Commission has elected to conduct 
separate major studies of only two special geographic regions 
in which important public land problems occur--Alaska and the 
Outer Contiental Shelf. 


The Department has long followed a practice of recognizing 
inter-regional and inter-local differences in the administra- 
tion of public lands. Special-area studies have been fre- 
quently made in the land managing bureaus and at the Secre- 
tarial level. Unified field-level approaches to matters of 
interbureau concern have been facilitated through the functions 
of the Department's coordinators and regional field committees. 


The problem of establishing standard regional orientations for 
the Department's program structure within a planning, program- 
ming, and budgeting system may serve to illustrate the fact 
that regionalization within the Department has depended on 
subject matter. With regard to water supply and hydroelectric 
energy matters, the PPBS structure of February 1, 1966 identi- 
fied Alaska, Hawaii, Puerto Rico and Virgin Islands, and 16 
other regions conforming to river basin concepts. For hydro- 
electric power purposes, ten regions were identified--Alaska 
and nine river basins. For oil and gas purposes two regions 
were identified--Outer Continental Shelf and all other. For 
timber production there were also only two--western Oregon and 
all other. Within the "recreation" program structure, however, 


twelve regions weré specified corresponding mainly to census 
divisions. 


As stated elsewhere in this report, the analysis in the report 
has necessarily omitted treatment of special-area problems 
except for Alaska and the OCS except by way of illustration. 
The special-area problems which follow should be regarded as 
additional to, and not in lieu of, the problems identified 
elsewhere insofar as they relate to these two special areas. 


ALASKA 


Alaska's territory is varied and great. Total land resources 
sized up in very broad terms include over 100 million acres of 
commercial timberland, more than 60 million acres of potential 
grazing land, some 2-3 million acres of cultivable land, large 
known and inferred oil and gas reserves, great variety but 
generally unproven mineral deposits, tremendous quantities of 
clear and unpolluted water, nearly 200 large potential hydro- 
electric sites, incomparable wildlife, outstanding and exten- 
sive outdoor recreation resources, and plenty of elbow room. 
Resource development economists, in general, agree, however, 
that while long-term prospects are bright, many of the re- 
sources known to exist are either too low-grade or too costly 
to develop under present conditions. (See Johnson and 
Jorgenson, "The Land Resources of Alaska," 1963; Cooley, 
"Alaska's Challenge In Conservation," 1966; Rogers and Cooley, 
"Alaska's Population and Economy: Regional Growth, Develop- 
ment and Future Outlook," 1963.) 


Quantity, distribution, and quality of resources are only one 
side of the equation of development of a ragion. On the other 
side are limiting factors such as economic isolation, climatic 
limitations, transportation conditions, costs of production, 
market demands, availability of capital, labor supply, and 
institutional arrangements. 


There are a number of current and emerging problems which have 
serious implications as to the "role of public lands in the 
State as related to the future economic development of Alaska." 


State Financial Problems 


Of great importance are the financial problems confronting the 
new State Government. Alaska's narrowly-based economy remains 


precarious, relying heavily on government spending, and so 
State income is uncertain and less than hoped. Consequently, 
the State has found it difficult to meet heavy initial govern- 
ment expenditures, even with the statehood transition grant of 
$30.5 million. Total revenues from all’ sources have not in- 
creased as rapidly as total expenses, Of necessity the State 
has placed strong emphasis on production of revenues from State 
lands and shared receipts from the public lands. 
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The various sources of revenue from State general grant lands 
have produced an income of over $98.4 million during the 9 
years, 1959 to 1967, or approximately 18 percent of all re- 
ceipts paid into the State general fund. Not included are 
revenues from school, university, and mental health grant 
jands which. amounted to $17.5 million. Clearly, the new State 
would have found it hard--if not impossible--to meet increas- 
ing governmental expenditures during the early years of state- 
hood without these vital sources of revenue from the land. 


Fortunately, the State received large increments, in total 
amounting to over $150 million in the last 9 years from State 
and Federal’oil and gas leasing. This source of revenue has 
varied greatly in recent years. 

The problem is that if the State's revenues remain inadequate, 
two injuries may occur to the State: (1) pressure may in- 
crease for the State to dispose of its land resources in a 
way that will bring in more revenue now even at the expense 
of greater but deferred benefits; and (2) support may dimin- 
ish for important resource management and conservation pro- 
grams. 


Statehood Grants 


The Alaska Statehood Act was intended to provide the State with 
ample authority to select the land resources necessary to the 
development of a viable economy capable of supporting a modern 
state government, and yet in doing so, not to neglect or in- 
jure the National interest. 


Alaska's State Constitution in Article VIII affords an excel- 
lently drawn set of provisions for natural resources management, 
including the provision that renewable resources are to be 
managed on a sustained yield basis. Good State laws have been 
enacted setting forth State land and resources management poli- 
cies and procedures that enable the utilization, development, 
and conservation of all natural resources for the maximum bene- 
fit of the people. An effective administrative agency has been 
established to implement the constitutional and legislative 
provisions affecting the selection, management, and disposal of 
State lands. This does not mean that the land management system 
in Alaska is flawless, however, or the future is altogether 
bright for satisfactory regional development. 


Over 270 million acres of land are open to selection under the 
Statehood grants of 104 million acres. So the State has an 
unprecedented opportunity to select land resources to meet 
various needs with a minimum of Federal restrictions and with 
considerable Federal assistance. There is mounting concern, 
however, whether the State can or should fully take up its 
liberal land grants from the public domain. Will it be able 
to select lands fast enough during the next 15 years to the 
cut-off date in 1984 to take full advantage of its land grants? 
Should it, considering the physical and economic factors af- 
fecting land values and the costs of public land management, 
assume responsibility for as much as 104 million acres? 


By February of 1968, Alaska had applied for over 17.7 million 
acres from the public domain. This represents about 17 per- 
cent of the total land grant, or an average sélection of about 
1.9 million acres per year. If the State is to obtain all of 
its entitlement, the annual rate will have to be increased and 
maintained at an average of about 5,755,000 acres. Of the 
lands selected so far, the State has received tentative ap- 
proval for a little over 8.7 million acres. Lands actually 
patented amount to only about 5.3 million acres. 


Some believe it unlikely that the State will be able to find 
more than 40-60 million acres presently worthy of consideration 
for selection, considering the direct costs of administering 
public land and the indirect costs suffered through "losses" 

in Federal contributions for highway construction as a result 
of reduction in federal public domain acreage in the State. 

The "losses" run at a rate of about 8¢ for every acre selected. 


Herbert Lang, an associate in the State Division of Lands has 
put it this way: 


"Without proper planning, the generosity of the 
‘granter could prove to be the undoing of the re- 
ceiver. Tomorrow, the State could enjoy a contin- 
ual and uninterrupted flow of income generated by 
a good land ownership pattern, or it could be 
saddled with unburdenable expenses." 


Dr. Richard Cooley has counseled this: 
"The more [the State/ can prolong the process of se- 
lection, the more information there will be upon which 


choices can be made, and the smaller will be the 
financial burden of the land ownership to the State." 
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Alaska Native Land Problems 


The land rights of the Native people of Alaska-- 
the Aleuts, Eskimos and Indians--have never been 
fully or fairly defined. 

Eighty-four years ago, Congress protected the 
Alaska natives in the use and occupancy of their 
lands. But then, and again when Alaska was given 
statehood, Congress reserved to itself the power 
of final decision on ultimate title. | 


It remains our unfinished task to state in law 
the terms and conditions of settlement, so that 
uncertainty can be ended for the native people of 
Alaska. 


These statements in President Johnson's Message of March 6, 
1968, "The Forgotten American," describe in capsule form the 
nature and cause of the Alaska native land rights problem. 


The declared or asserted native claims currently add up to 
about 290 million acres--a very large portion of Alaska's land 
surface. 


The native land rights issue bears heavily on land utilization 
and ownership, and hence on the economic development of Alaska. 
It is hindering the State land selection program. 


Of the 12.4 million acres of selections having tentative approv- 
al or awaiting tentative approval, over 95 percent are tied up 
by the uncertainty of native land rights. Native claims to 

land with known resource values open to State selection are 
seriously handicapping the State in acquiring, income~-producing 
land it badly needs. Viewed from the standpoint of the natives, 
the economies of many groups could be seriously disrupted if the 
lands already selected or certain to be selected by the State 
were to be transferred from the public domain without adequate 
provisian for native hunting, fishing, and berry picking rights. 
The whole question begs for solution now, in the interests of 
the Nation, and in the interests of the natives. 


There have been recent improvements in the administration of 
the Aliuska Native Allotment Act of 1906 and the Alaska Native 
Townsite Act of 1926, which afford restricted title to indi- 
vidual native land claims. Even so, the provisions of these 
Acts may not automatically be in harmony with proposals for 
disposition of the general native land rights question. 
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The President has urged the Congress to act promptly on legis- 
lation now pending before it which would: 


1. Give the Native people of Alaska title to the 
lands they occupy and need to sustain their 
- villages; 


2. Give them rights to use additional lands and 
water for, hunting, trapping and fishing to 
maintain their traditional way of life, if 
they so choose; and 

3. Award them compensation commensurate with the 
value of any lands taken from them. 


The Department has recognized the seriousness of this and 

other land problems raised by natives at the several Public 
Land Law Review Commission public hearings held by the Commis- 
sion in Alaska. One witness indicated there is a need for the 
granting of authority to permit the leasing of minerals on 
Indian lands. This kind of authority already exists with re- 
gard to (1) individually owned Native lands and Indian trust 
reservation lands at Annette Island and Klukwan; and (2) Indian 
Reorganization Act Reservation lands at Akutan, Diomede, Karluk, 
Unalakleet, Venetie-Chandalar, and Wales. There are also 12 
Executive Order Native Reservations containing 491,680 acres 
which may be leased for oil and gas purposes under the Act of 
March 3, 1927 (44 Stat. 1347). However, the uncertain legal 
status of several million acres of other lands now reserved 

for native use operates to inhibit resource development. 


The Department has also recognized the problems that arise 

from the International Migratory Waterfowl Treaty so far as 

the Native people are concerned. The Native people residing 

in the remote waterfowl nesting areas depend on the waterfowl 
for a considerable portion of their livelihood during the spring 
season. They hunt waterfowl and use waterfowl eggs for food. 
The problems arising from limited tenure possibilities on cabin 
sites and other occupancy sites in the national forests is also 
recognized by the Department. These National Forests were 
established so many years ago that few of the!present occu- 
pants of such lands are eligible to apply for sites under the 
Native Allotment Act of May 17, 1906 (34 Stat. 197). 
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As a further example, the Department recognizes the problems 
caused when notice of a pending State land selection is not 
received by a Native user. It has been alleged that many 
tracts of land used and occupied by Natives have been selected 
and title has been conveyed to the State without due regard 

to the protective provision of the 1884 Act providing that any 
person shall not be disturbed in the possession of lands 
actually in use or occupancy or claimed by them. 


Home steading 


Homesteading, whether on Federal or State lands and whether 
under Federal or State law, with differing incentive provi- 
sions, has not been working out successfully. It has been 
resulting in scattered and uneconomical settlement and waste 
of natural, human, and financial resources. The present agri- 
cultural settlement provisions may be characterized as out of. 
line with the physical and economic limitations on farming 
development in Alaska. 
| 


Arrangements for Highways 


Alaska's skeletal road system is less than 4,000 miles, but it 
is expanding rapidly. A planned system is needed to. provide 
the greatest possible advantage to increased resource develop- 
ment and economical land occupancy, and to incur minimum injury 
to resource values, and to avoid excessively dispersed settle- 
ments. 


Special provisions in the Federal Highways Act, particularly 
the matching fund arrangements, meet the unique physical and 
economic needs of Alaska. Some of these needs are: (1) lower 
standard roads to facilitate more access provision to potential 
resources; (2) improved highway location planning; and (3) more 
beneficial arrangements for matching fund allocations that 
mitigate the land selection losses that naw occur. 

| 


| 
| 


Land Classification 


Restriction on free and open settlement, coupled with land 
classification authority, is considered by many to be a neces- 
sary tool in the management of the Federal public domain in 
Alaska. In its absence, the State's Division of Lands found it 
necessiry to make premature "defensive land selections" to pre- 
vent haphazard development and scattered settlement, which are 
often destructive of resources and cause of financial losses or 
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costs to State agencies. An example was the filing of home- 
steads on the lower Susitna birch stands, which is a resource 
of no immediate commercial value which the State could have 
waited to select had the Bureau of Land Management been able 
to segregate the lands from entry for homesteading or other 
purposes. (See Cooley, cited above). 


The Classification and Multiple Use Act of 1964 has permitted 
temporary alleviation of this problem. 


Cooperation between the Bureau of Land Management and the 
State Division of Lands is necessary in the selection and man- 
agement of public lands. Without mutual understanding and 
cooperation, the lands subject to State selection may be 
neglected and/or underdeveloped, or the State lands may be 
deprived of Federal management aids. 


Preservation of Unspoiled Natural Resources 


Alaska is rapidly becoming known as the last big frontier for 
recreationists of all descriptions. Industry has its eye on 
the opportunity for exploitation. Many ,people see here a vast 
source of untapped water for power generation pnd flood con- 
trol. 


Wildlife refuges and game ranges in Alaska, the majority of 
which are largely unspoiled, could be greatly affected by the 
commercial development of oil and gas, other minerals and 
timber. Interest in these resources has accelerated in recent 
years. Such proposals involve problems of agency staffing and 
the development of adequate information to assure the detri- 
mental effects can be properly evaluated. 


Land Laws Applicable Only to Alaska 


A further special problem, arising from the historical deve- 
lopment of Alaska as a territory, is that various public land 
statutes having geographic application only to Alaska remain 
in effect. From appearances this situation seems to have 
resulted from inadvertence or mistake. (A technical problem 
is that certain special statutes relating to Alaska set forth 
in 48 U.S.C. Chapter 2, 1958 edition, as supplemented, were 
inadvertently omitted from the 1964 edition of Title 48 
U.S.C., although for the most part they are currently in full 
force and effect.) 
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Examples of special statutes relating to Alaska that are 
considered by some to be anachronistic are those pertaining 
to homesteads, trade and manufacturing sites, and public 
sales of public lands in Alaska. 


Suspension of Land and Mineral Disposals 


The Secretary has suspended action generally on proposed 
land disposals in Alaska which have been protested by or on 
behalf of native groups, as referred to above under "Alaska 
Native Land Problems.'' The Department's general program is 
to suspend only those types of actions which are protested. 
This has meant that approximately two-thirds of all actions 
have been held up except in special cases where an agree- 
ment has been reached by the protesting native groups. The 
native land protests have been combined in blanket claims 
covering most of the State during the years 1966 and 1967, 
with some protests being received in 1968. 


The suspension has not directly affected lands already 
leased or State owned lands, including tidal and submerged 
lands. However, it has stopped further oil and gas leasing 
of Federally administered lands and tentatively approved 
lands transferable to the State, thus preventing oil and 
gas exploration and cutting off a source of funds. 


Coal Leases in National Forests in Alaska 


Pursuant to 43 CFR Subpart 3130.1, where any part of the 
lands embraced in an application for coal lease, permit, or 
license is within a withdrawal which does not preclude dis- 
position of the coal deposits, the head of the Government 
agency having supervision will be called upon for a report 
as to whether there is any objection to the granting of a 
coal lease, permit, or license. If the agency recommends 
that a special stipulation be furnished by the applicant to 
protect the land surface, an "appropriate" stipulation will 
be included in the lease, permit, or license. 


Offices of the U. S. Forest Service have been recommending 
stipulations that would be applicable to coal leases in 
areas of the national forests in Alaska. In some instances 
where a coal lease or permit is recommended, officers of 
the Geological Survey have believed that the recommended 
stipul tions are so burdensome as to make exploration and 
development difficult or impossible. 
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Regulations issued under the Acquired Lands Leasing Act, at 
43 CFR 3211.2, carry into effect the requirement of that 
Act that mineral leases or permits on acquired lands may be 
issued only with the consent of the head of the department 
having jurisdiction over the lands. Where the other depart- 
ment's land is reserved public domain, that department's 
"consent" is not required but its recommendations are care- 
fully considered by the Bureau of Land Management's offices 
charged with acting upon the cases. 
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OUTER CONTINENTAL SHELF 


The task of exploring the ocean's depth for its 
potential wealth--food, minerals, resources--is 
as vast as the seas themselves.-=-President 

Johnson, Message on Conservation, March 8, 1968. 


The Outer Continental Shelf Lands Act (43 U.S.C. 1331-1343) has 
proved to be most effective for the development of oil, gas, 
sulfur and salt on the Outer Continental Shelf. Having been 
written with oil and gas in mind, it has presented some diffi- 
culty with respect to other minerals. Development of other 
minerals on the Shelf, with a few exceptions, is only now be- 
ginning to attract serious attention of industry,, but it will 
probably be of great importance in the future. Problems are 
also arising with respect to fresh-water aquifers on the sub- 
merged lands of the Shelf. 


Few public comments made to the Public Land Law Review Commission 
on the Outer Continental Shelf Lands Act appeared to be directed 
to fundamental problems. They appeared to be urgings toward 
various courses of action well within the ambit of the law as it 
stands. 


Emerging Technology and Prediscovery Tenure 


The Act at Section S(e) provides that leases of any mineral other 
than oil, gas and sulfur shall be offered competitively, using 
eash bonus bidding. For minerals involving new technology, such 
as sea-bed mining of manganese and phosphorite nodules, placer 
gold, platinum or tin, or of lode ore deposits, this system may 
not provide enough incentive to encourage development of such 
deposits. Also, there is no reward ‘to the discoverer of such a 
mineral deposit at the sea floor; he must successfully bid 
against others for the deposit. (See the Bear Creek Mining 
Company presentation of January 11, 196¢, to the Commission on 
problems related to exploration ae mining on the continental 
shelf, particularly concerning the lack of legal provision for 

a temporary exclusive exploration privilege over a large area of 
the Shelf, slope or ocean basin prior to discovering valuable 
mineral resources or procuring leases or other title from the 
United States). 


Restrictive Lease Te Terms 
Section & of the Act provides that ofl and gas ponte es can be 


issued for a period of 5 years cnly. Often this restriction 
places a hardship on lessees who are attempting to. find oil ‘in 
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remote or difficult operating shelf areas. Onshore leasing 
regulations recognize the difference between soecalled "“wild- 
cat" areas and those where production can be reasonably as- 
sured, and provide for lease terms of 10 years and 5 years 
respectively. 


Section 5 of the Act provides that an oil and gas lease shall 
cover a compact area not exceeding 5,760 acres, For many 
areas this limitation is reasonable--in the Gulf of Mexico 
and in highly competitive areas off Southern California. 


As to deep water areas, or areas far from land, and areas re- 
mote from any present production, a more reasonable provision 
would be to allow the Secretary in his discretion to include 

larger areas in a single lease, or permit lease combination. 

For instance, a lease of 5,760 acres in unexplored areas off 

the Atlantic Coast may not be realistic. 


The tremendous size of the Alaskan Outer Continental Shelf, the 
relatively high cost and seasonal nature of exploration and 
development compared to other U. S. Shelf areas, and the 
distance to markets suggest the need for review of the statutory 
limitations on the size and term of oil and gas leases appli- 
cable to that portion of the Shelf. 


Tariff 


The Bureau of Customs encourages mineral production from the 
Continental Shelf by ruling it as within the continental United 
States and free of tariff. Conversely, mineral production would 
be discouraged from the ocean bottom if there should be a Nate! 
that it is subject to custom duties. : 


Seaward Limits 


Y 
The Act does not set the seaward limit of the Continental Shelf. 
A Solicitor's Opinion based on the 1958 Geneva "Convention on 
the Continental Shelf" has said that the only limit is the limit 
of technology. Federal leases have been issued well beyond the 
200-meter water depth line (isobath). Questions of international 
law and policy and of U. S. foreign policy are involved. It does 
seem, however, that in some way, at some time, this question of 
jurisdiction will have to be resolved. 


91 


The Director, Geological Survey, has stated that the geologic 
boundary between continents and ocean basins is in many places 
irregular or graditional, but generally it lies near the base 
of the continental slope, which throughout much of the world 
is at or below the 2500-meter isobath. The mineral resources 
on and under the Continental Shelf occur also in the rocks 
that extend beyond the Shelf to the geologic boundary between 
continents and ocean basins, 


Geological and Geophysical Exploration 


The Act at Section 11 authorizes explorations which do not inter- 
fere with or endanger actual operations under lease and which 

are not unduly harmful to aquatic life, but the Act does not 
require that the results of such explorations shall be made 

known to the Department. Information obtained by industry is 
very valuable for competitive bidding for mineral leases. The 
Act provides no reward for disclosure or discovery such as the 
right to a non-competitive lease to a limited selected area of 
Shelf lands. | | 


: Water Pollution 


The Fish and Wildlife Act of 1956, as amended, (16 U.S.C. 
Th2a-7h2i ) authorizes the Secretary to take such steps as may 
be required for the protection of fishery resources. This 
authority extends seaward in most areas only a small fraction 
of the distance that the Shelf and slope are mineable under the 
Outer Continental Shelf Lands Act (43 U.S.C. 1331-1343) and the 
Geneva Convention. 


With regard to water pollution, several basic questions arise: 
Should the existence of a pollution-creating accident be suf- 
ficient to establish responsibility or must negligence be 
proved? Should we wait until certain waste disposal procedures 
bring about an adverse effect on another economic unit, or can 
we assume that environmental changes are sufficient evidence of | 
damage? | 

The problems of multiple use management are not confined to the 
shore. For example, manganese deposits and preferred routings 
for submarine cables could lie in the same area, and a very busy 
shipping lane could lie directly above both. Will it always be © 
possible to work out some form of accommodation so that both 
activities can co-exist in the same space? 
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Conservation’ of Oi1 Resources 


Prorationing of production from oil reserves has several effects. 
By limiting production, it stabilizes prices. By limiting the 
rate of return on investment, it restrains capital investment 

in costly offshore ventures. Applied to wells only, rather than 
to reservoirs, prorationing favors wells of limited productive 
capacity over more productive wells, encourages a costly pro- 
liferation of well drilling, and encourages production from some 
wells on a structure that should be used for pressure main- 
tenance or should be shut in to preserve reservoir energy. Pro- 
rationing applied to reservoirs rather than individual wells re- 
quires the regulatory agencies to have large, competent technical 
staffs in order to assure optimum production rates, minimum loss 
of reservoir energy, and minimum waste of the resource. 
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INTERGOVERNMENTAL PROBLEMS 


President Johnson has called for high priority toward a stronger 
and more effective Federal system of government in the United 
States. The chief task, he stated, is to manage the wide range 
of State and local government assistance program efficiently so 
as to assure the most effective public service. "Only a total 
working partnership," he said, “among Federal, State, and local 
governments can succeed." ! 


Secretary Udall at many times has pointed to problems of inter- 
governmental cooperation in land and water conservation programs. 
At the 1967 National Conference of State and Federal Water Of- 
ficials, for example, he asked: ‘Have we sorted out consciously 
and rationally the specific roles of Federal, State, local gov- 
ernmental and private institutions in river basin planning, 
regulation, and operations?" Here is his own reply: 


Our present system of institutional roles developed 
over a century and more. It happened in response to 
various problems and needs at various times. It is 
now more unconscious and habitual than conscious, 
reasoned and up-to-date. Unreasoned action in chang- 
ing institutional roles between levels of responsi- 
bility, or within levels, is clearly not the answer. 
But principles, reasoned and practical changes are 
something for which we should no doubt strive in the 
years ahead. Hopefully, as we engage increasingly 
in partnership in planning, we will discover changes 
that will improve the system. In-this process, the 
role of the States undoubtedly will, and should, in- 
erease, 
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FEDERAL JURTSDICTION 


Conflicting viewpoints regarding the applicability of State 
laws, more particularly, State resource use and conservation 
laws, to public lands and other Federally owned lands have 
caused a continuing problem for the Department of the 
Interior. Coupled with this is considerable public misunder- 
standing of the law of legislative jurisdiction concerning 
Federally owned areas within the States. Subjects of greatest 
concern include (1) fish and wildlife, (2) water rights, and 
(3) mineral production both on public lands and the Outer 
Continental Shelf. . 


Basic Characteristics of Federal Jurisdiction 


As set forth in the Report of the Interdepartmental pomatetes 
for the Study of Jurisdiction Over Federal Areas Within the 
States (1956), four categories of legislative jurisdictional 
situations are recognized, as follows: 


1. Exclusive legislative jurisdiction, in which the 
jurisdiction of the State and any local govern- 
ments is ousted with regard to the territory 
(whether or not the land is owned by the United 
States), subject only to the right to serve 
process and to certain concessions made by the 
Federal Government. 


2. Concurrent legislative jurisdiction, in which 
the powers of the two sovereigns, the Federal 
Government and a State, run concurrently with 
regard to the territory (whether or not the 
land is owned by the United States), the Federal 
powers to carry out Federal functions being 
superior under the supremacy clause of the 
Constitution. 


3. Partial legislative jurisdiction, in which the 
State has granted to the Federal Government the 
authcrity to exercise certain normally State 
powers within the territory (whether or not the 
land is owned by the United States), but 
reserves for exercise only by itself, or by it- 
self concurrentiy with the Federal Government, 
other powers. 


95 


4. Proprietorial interest only, in which the Fed- 
eral Government owns land but has no legislative 
jurisdiction over it, having, however, (1). the 
same riguts in the property as would any private 
landowner, and (2) a right to perform the func- 
tions thereon delegated. to it by the Constitu- 
tion without interference from any source. - 


The many kinds of problems flowing from the existence of these 
categories of jurisdictional status, as stated at the time by 
the Department of the Interior’and other agencies, are compre- 
hensively presented in the 1956 Report referred to above. 


The large bulk of public lands administered by the Department 
of the Interior falls in the fourth category--proprietorial 
interest only, and the Department in 1956 recommended that 
this status is most desirable in most situations. It is of 
considerable concern, however, that many people seemingly do 
not understand or would prefer not to accept the doctrine, 
repeatedly enunciated by the courts, that the Federal Govern- 
ment is free from State interference in its Governmental 
operations involving the use of Federally owned real property. 
(See cases cited in "A Text of the Law of Legislative Juris- 
diction,'' Part II of the Report referred to above, 1957). 


As an example of the above, the Commission's proceedings con- 
tained a protest against Federal ownership over any lands 
within.a State's boundaries on, the grounds that Article I, 
Section 8, Clause 1/7 of the U.S. Constitution requires ¢con- 
sent by the Legislature of the State before the Congress can 
hold exclusive legislative jurisdiction over lands that have 
been purchased. The answer given by Departmental spokesmen 
when this point is raised is that the United States does not 
claim "exclusive legislative jurisdiction" over Federal lands 
in’ the State except where the State Legislatures have con- 
sented. On lands it owns without also holding legislative 
jurisdiction, it exercises only such Constitutional powers as 
are necessary to carry out the Federal functions related to 
proprietorship of the lands. 


The matter of jurisdiction over fish and wildlife on Federal 


lands has been much discussed in the past few years. Issuance 
of a Solicitor's opinion of December 1, 1964 (M-36672) 
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relating to wildlife management on the National Wildlife 
Refuge System served to stimulate further discussion. 


From discussions with officials of the International Associa- 
tion of Game, Fish and Conservation Commissioners, and with 
individual State officials, the Department's officials had 
concluded that the Secretary's statement of May 25, 1966, 
and the Bureau of Sport Fish and Wildlife's implementation, 
had resolved the matter as it related to the National Wild- 
life Refuge System. 

As the Solicitor's opinion pointed out, the Federal Govern- 
ment, under the Constitution, may acquire land for many 
purposes, including wildlife refuges; may make all needful 
rules and regulations respecting this land; and the Congress 
may delegate such powers to the Secretary of the Interior. 
These powers are superior to those of the State where there 
is a conflict. 


Federal agency cooperation with the States in the management 
of fish and wildlife, including migratory birds, is based on 
both law and policy. For example, the Migratory Bird Con- 
servation Act was carefully designed so as not to infringe 
upon the rights of the States. In enacting the Endangered 
Species Preservation Act, the Congress established guidelines 
for the administration of the National Wildlife Refuge 
System, specifically requiring that the regulations permit- 
ting hunting and fishing of resident wildlife within the 
System shall be, to the extent possible, consistent with 
State fish and wildlife laws and regulations. 


As expressed in Assistant Secretary Cain's letter of 
February 21, 1967, and in Secretary Udall's letter of 
January 30, 1968, to the President of the International 
Association of Game and Fish Commissioners, the Department 
believes that differences on the subject of jurisdiction 
over resident wildlife on Federally owned lands can and 
should be resolved by negotiation with State agencies. 


Mineral Resources 


Although there may have been some expression of concern with 
a possible conflict between Federal and State conservation 
jurisdiction over leasable mineral resources on public and 
acquired lands, the Department does not view this as a prob- 
lem. 
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The Department recognizes the importance of State conserva- 
tion laws and regulations and appreciates the varied situa- 
tions which dictate different approaches to mineral 
conservation problems in different geographical regions. 
The Department has consistently expected its lessees to 
comply with State conservation laws and regulations. 


The Outer Continental Shelf mineral resources present a much 
different legal situation. Pending resolution of the bound- 
ary problems between the Federal and State governments, and 
on an informal basis, the Department has deferred to State 
conservation agencies for areas off-shore from those States 
which have in existence a conservation system governing 
operations in submerged lands under their own jurisdiction. 
As the boundary disputes are resolved, and the areas of dif- 
fering jurisdiction are delineated, the justification for 
this informal arrangement disappears. The Outer Continental 
Shelf Lands Act squarely lodged the responsibility for exer- 
cising conservation jurisdiction over the Federal submerged 
lands with the Secretary of the Interior. These lands are 
wholly outside the boundaries of any State and, thus, a dif- 
ferent legal situation exists than does with public and 
acquired lands within the boundaries of a State. The 
Secretary has announced his intention to exercise his con- 
servation jurisdiction in cooperation with adjacent State 
agencies. To date, however, the program has not been 
announced. 


Note: Jurisdictiognal problems involving water rights are 
discussed under "Water." 


STATE LAND GRANTS © 


State ownership of land in the United States in the main has 
derived from Federal land grants, purchases of land, and 
property tax foreclosures. Exclusive of tidelands and sub- 
merged lands, stream channels and water areas, and road 
rights-of-way, it is estimated that about 85 million acres of 
rural land are in State ownership. This is the residual of a4 
much larger total that the States, as a group, owned at one 
time. 


Thirty of the fifty States were created upon the public domain. 
The Federal Government made large grants of land and of scrip 
exchangeable for land to newly-founded State governments. The 
grants were to promote settlement, encourage development of 
educational and other, further transportation and communica- 
tion, and support land improvement and reclamation. 

The Federal Government's restrictions on the use and disposal 
of State land grants to insure that the land or the proceeds 
from them would serve their intended purposes now tend to work 
against modern land management. Most seriously, they tend to 
work against public purposes which could be directly supported 
by the use of State lands. State school lands, for instance, 
may not be used as a State park unless the School fund is 
reimbursed for the full market value. The restrictions tend 
to hamper or prevent reallocation to a higher use if the 
higher use is a public purpose. 


State Indemnity Selections 


Where sections of public land granted "in place” to a State 

had been appropriated by private parties or by the Federal 
Government before title could pass, the State has held a 
statutory right to make indemnity selections from the unreserved 
anc. unappropriated public domain in the State. (43 U.S.C. 851, 
852). The selection rights have been enlarged at various times. 


The law imposes no time limit on selections. Approximately 
915,000 acres of State indemnity selection rights were out- 
standing as of January 31, 1968. This includes 560,000 acres” 
in Arizona, and 262,000 acres in Utah. 


A problem from the State's standpoint arises from the fact that 
all remaining unreserved public domain in the contiguous States 
has been withdrawn from entry, if in grazing districts, by 
virtue of Section 1 of the Taylor Grazing Act, or if not in 
grazing distri¢ts, by virtue of general orders of withdrawal. 
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Section 7 of the Taylor Grazing Act (43 U.S.C. 315f) delegated 
to the Secretary of the Interior the discretionary authority 

to classify and open such lands as suitable for State or other 
selection. 3 

In a letter to the Secretary of the Interior from the Attorney 
General, February 7, 1963, it was pointed out that the question 
of availability of particular public lands under a State 
petition for indemnity selection is a matter within the discre- 
tionary classification authority granted by the Taylor Grazing 
Act. This same conclusion has been reached by the Department 
in a number of cases. 


The legislative standard provided in Section 7 of the Taylor 
Grazing Act on the matter of the proposed classification and 
opening of the withdrawn land to State indenmity selection is 
whether the land is "proper for acquisition in satisfaction of 
any outstanding . . . land grant ....". The application of . 
this standard has given rise to difficulties and has been a 


source of litigation. 


"Mineral-rich" lands. Reluctance of Departmental officials 

to classify and open lands as "proper" under applications of 
the State of Utah to select lands containing known valuable 
potash deposits led to an Executive Communication proposing an 
amendment of the State selection laws, introduced as H.R. 16 
in the 89th Congress. H.R. 16 was not enacted. In reporting 
favorably upon H.R. 5984, another bill in the same Congress, 
the Department stated that it would use its discretionary 
classification authority to prevent State indemnity selections 
involving grossly disparate values between the “lost” and the 
"selected" lands. 


In a letter of May 19, 1965, Chairman Aspinall of the House 
Committee on Interior and Insular Affairs advised the sass 
ment that he had withdrawn a suggestion he had made on 
February 11, 1963, to the effect that the Department Hat retin! 
from LeReUerine and opening so-called "mineral rich" lands to 
State selection. . 


The Bureau of Land Management is now proctsdtitte under guide- 
lines approved by the Secretary on January 18, 1967. In the 
guidelines, a difference of value of more then $100 per acre, 
or more than 25 percent of the value of the "lost" lands, is 
considered sufficiently disparate to haye the matter referred 
to the Bureau's headquarter office for consideration. 
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Oil shale lands. Application to select oil shale lands may 
involve grossly disparate values and may conflict with 
national oil shale policy and projected Federal oil shale 
resource programs. 


"Producible" lands. One of the changes that H.R. 16 would have 
made was the elimination of the bar against selection of 
"“producible" lands, a concept that is difficult to define. 


Fragmentation of manageable units. A principle of major 


concern is that manageable units of public lands should not be 
‘unnecessarily fragmented in the interest of preserving public 
values in the lands. In many instances the State officials 
have cooperated with the Bureau of Land Management in pre- 
serving this principle as the State selection programs have 
proceeded. 


Progress on applications. The Commission was advised by 
several persons that the Department has obstructed satisfaction 
of State grants through use of its discretionary classification 
authority. Some urged that State selection should be viewed 

as having priority over any other disposals. 


The Department desires to satisfy the land rights of the 
States, not only in the interest of equity, but also to 
eliminate an impediment to efficient management and disposal 
of the public lands. : 


Among the sources of delay in satisfying the rights is the 
natural inclination of State officials to view lieu selections 
as an opportunity to upgrade the State lands. Applications 
involving gross disparity in values or interference with a 
Federal program have been associated with the delayed 
decisions. 


Some States have held back in the use of their selection base 
awaiting fortuitous developments like mineral strikes. This 
is understandable from the State's view but it delays the 
final closing of the State selection account. 


Restrictive Covenants 
i 
The Department concurs with the Commission witnesses such as 
Thomas F. Kimball of the National Wildlife Federation that a 
serious conservation problem is created through the continued 
existence of Federally-imposed restrictions upon the purposes 
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for which lands granted to the States or the funds derived 
therefrom may be used. Unless relieved by an Act of Congress 
from restrictions requiring the grantéd lands to be used 
exclusively for the raising of revenues, the State land 
commissions are legally unable to allocate any of the lands or 
the funds derived therefrom for other perhaps more urgent 
public uses such as educational, scientific, or recreational 
purposes. 


H 
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STATE LAND POLICIES 


All of the States have acquired privately owned lands for var- 
ious public purposes. Some, notably Michigan, Wisconsin, and 
Minnesota, acquired large acreages through tax foreclosures. 


some of the public land States have retained ownership of large 
portions of their State land grants. Others have not. About 

three quarters of the land now owned by all of the States com- 
bined was acquired from the United States through State grants. 


Certain stipulations were expressed in the Statehood enabling 
acts, the State constitutions, and the initial State land stat- 
utes to secure the Western State land grants and their proceeds 
against improper disposition into private hands or to purposes 
foreign to the conditions of the grants. Variously these stip- 
ulations provided that: (1) the lands must never be disposed 
of except at public sale; (2) the lands must never be sold or 
leased at less than true value; (3) the lands must be admini- 
stered exclusively for the purposes for which they were granted, 
usually to produce income for a particular expenditure purpose; 
(4) the lands must be held in trust by the grantee states for 
the purposes named; (5) permanent funds must be established for 
the deposit of receipts from the sale and use of the granted 
lands; (6) the lands must not be sold at less than a minimum 
price named in the acts; (7) there will be a limit to the amount 
of acreage to be conveyed to any single private interest; and 
(8) the Attorney General of the United States will be charged 
with the duty of enforcing each and every convenant and restric- 
tion attaching to the grants in certain States. (Morgan, "A 
Study of Legal Limitations on Multiple Uses of State Grant 
Lands," Bureau of Land Management, 1961, ) 


A summary of the restrictions attaching to the land grants of 
the public States having the largest land holdings derived from 
the public domain is contained in the 1961 Morgan report. 


There is much cause to believe that many of these Federal re- 
strictions qn the use, management, and disposal of the State 
grant lands, some of iden were imposed more than a century ago, 
are highly anachronistic. 


Major problems in the development and maintenance of granted 


lands in State ownership arise from the fact that the admini- 
stering land departments generally do not have authority to 
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(1) use income from the land for land maintenance and capital 
improvements, or (2) acquire land by purchases or exchanges in 
order to form economical operating and managerial units. Super- 
vision of range management and monitoring of range practices are 
generally lacking in State land managing agencies. Control of 
noxious weeds and poisonous plants on State lands in the West is 
left up to the lessee in seven States, and required of the lessee 
in only four States. In nearly all western States predator con- 
trol is left up to Federal land management agencies. Finally, 
public access for recreation varies considerably. In some 
western States, State lands are open to the public; in others 
they are closed. In most of the western States it is difficult 
for the average outdoorsman to know where State lands begin and 
private lands end. : 


The "shaking up" of thinking about Federal public land matters 
in the 1960's has had a beneficial side effect in the reexamin- 
ation of State land administration. For example, in 1964 the 
Governor of Arizona recommended the preparation of a "land 
management program" within Arizona so as to "have a plan ready 
for the orderly utilization and development of State lands when 
the Federal government begins a National study of Federal lands 
and policy." (Message of the Governor of Arizona to the Arizona 
State Legislature, 1964.) 
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REVENUE SHARING AND PAYMENTS IN LIEU OF TAXES 


The gross area of the United States, including Alaska and 
Hawaii, is 2.3 billion acres. Federal civil and defense 
agencies administer approximately 766 million acres, or about 
one-third of the gross area. Agencies administering over 1 
million acres are: 


Million acres 


Interior S46 
Agriculture 187 
Defense--Military Functions ok. 
Defense--Civil Functions 6 
Atomic Energy Commission 2 


Up to the present, title to approximately 1.1 billion acres has 
been transferred from Federal ownership under provisions of the 
land laws, including some 332 million acres which have been 
granted to States to help support public schools, develop trans- 
portation systems, and for general economic development. Only 
7 percent of the land now in Government ownership was obtained 
through purchase, condemnation or gift. With the exception of 
these acquired lands, the Federal proprietary interests in 
Federal lands have never been on the tax rolls and thus have 
never been a part of the ad valorem tax base for State or local 
governments. 


Tables setting forth land ownership data and the various revenue 
sharing provisions of the laws pertaining to activities conducted 
through the Bureau of Land Management are included in the annual 
"Public Land Statistics.” 


‘Existing Statutory Provisions 


Statutory requirements for Federal payments have developed over 
time in a more or less unrelated way thruugh the provisions of 
over 50 separate laws which reflect a Congressional rationale 
that State and local governments should share in revenues in 
some manner when the Federal Government holds or acquires real 
property which is not subject to taxation within the administra- 
tive jurisdiction of the States or local governments. Generally, 
this is not a payment directly in lieu ov taxes. Payment rather 
is usually based upon an assigned percentage of income from the 
lands. Sich payments fluctuate with income in contrast to a tax 
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valuation payment which would be a fixed amount based upon the 
assessed value of the property to be taxed. Most Federal 
receipts are subject to revenue-sharing arrangements rather than 
arrangements which would represent payments in lieu of taxes. 


Payment provisions vary widely, including fixed amounts, per- 
centage of appraised land values, and percentages of revenues 
ranging from 5 to 90 percent. Net revenues also are subject to 
significant variation due to the various administrative authori- 
ties and practices associated with appraisal and sale procedures, 
related resource management requirements included in sale speci- 
fications, authority for Federal use of receipts for management 
and development of resources, etc. In those instances where 
revenues can be used for management of Federal land resources, 
the need is eliminated for direct appropriation for the same 
purpose. Some receipts, such as power sales and national park 
revenues have not been subjected to revenue sharing. 


Revenues also are subject to fluctuations resulting from varia- 
tions in resource availability, demand for the resources involved, 
prices bid by purchasers, rate at which resources are removed, 
etc. 


Because of variations in revenues produced, the payments to 
local governments run from as little as l¢ to as much as $10 per 
acre. Some lands produce no revenue, hence no payment results. 
Some of the laws regulate the use that may be made of the 
revenue by the local governments. Others do not. Revenue 
sharing formulas in some cases make payments directly to the 
States for their use or distribution to counties. Others make 
payments directly to the counties within the States. 


Since the early 1900's when revenue sharing was originated, 
there have been major revisions in Federal-State and Federal- 
local fiscal relationships. There are now substantial direct 
grants for education, welfare, roads and other activities 
performed by local governments. The Federal Highway Act, for 
example, not only provides direct funding for roads on Federal 
lands, but also contains a formula which increases the Federal 
share of Interstate and "ABC" roed construction if there are 
certain classes of Federal lands in a State even though the 
road does not traverse or lie near the lands in question. 
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Problem-Causing Situations 


The present revenue sharing provisions appear to be generally 
unsatisfactory both to the State and local governments and to 
the Federal Government. Considerable complaint is received, 
especially from States in which public lands make up a large 
portion of the geographic area. Some payments are far in excess 
of what States would receive if these lands were in private 
ownership. In other instances, little or no revenue is 
derived from Federal lands. Fixed percentages of receipts 
which may vary widely from year to year in individual counties 
can result in serious local government financial situations 
where such areas are heavily dependent upon Federal receipts. 


The amount of the Federal contribution with rare exceptions is 
not based upon ascertainable considerations such as the equiva- 
lent tax loss, the local benefits from Federal ownership, other 
Federal fund sources available to State and local governments, 

or the effects of Federal ownership on requirements for services 
of such government bodies. The public lands generally are 
extensively used and are either sparsely populated or uninhabited. 
Consequently, expenses to local governments for services to the 
lands are ordinarily at a low level. 


The problem-causing situations can be briefly summarized as 
follows: 


1. There is no consistent relationship between the 
kinds and amounts of payments out of the receipts 
from various resources or types of land. 


2. There is no consistent relationship between the 
fluctuating amount paid per acre and the acreage 
or value of the Federal acreage concerned, nor 
is there a relation to the private taxable base 
of comparable land. 


3. In areas where revenue production is low, local 
officials desire higher payments. 


4, When local officials speak of the "burdens" 
created by the public land on local’ governments, 
comprehensive and specific identification of the 
exact burdens is seldom given. 
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5- Federal resource land revenue producing activities 
have seldom been specifically directed towards 
maximizing income in order to assure maximum revenue 
sharing with local governments. The primary con- 
sideration is wise natural resource management to 
serve the overall public interest. 


6. The presence of Federal lands is stated as demon- 
strating the need for enlarged Federal payments. 
Little is said about the generation of other tax 
revenues and other economic activity and values 
resulting both from Federal income producing 
activities such as mineral, timber and livestock 
production by private leases and indirect revenue 
production from recreation activities. 


Local distribution of payments. P.L. 88-523 enacted August 30, 
1964 amended Section 401 of the Act of June 1935 (16 U.S.C. 
715s) was designed to provide a more equitable distribution of 
the receipts resulting from the management of resources on 
lands within the National Wildlife Refuge System. Despite the 
efforts made in the Bureau and the Office of the Secretary, 
there are still inequities flowing from the Act which have 
created minor problems in the adminis*ration and distribution 
of the funds which accrue. 


Subsection (c) of the Act specifies that the funds paid to the 
county shall be expended solely for the benefit of public 
schools and roads. Counties have complained that this pro- 
vision is currently undesirable because the funds so paid are 
such a small percentage of the total budget of the counties. 
The counties understandably contend that these funds should not 
be earmarked--that they should be available for any needs of 
the county at its option. 


The Act provides for the sharing of revenues with the counties 
in which the refuge lands are situated. In many States, 
particularly in the east, the township, towns, or other local 
governmental units are the agencies which levy and collect taxes 
and expend funds for the benefit of schools and roads. Certain 
local governmental bodies have complained that they are not 
receiving any of these shared revenues despite the existence 

of Federal refuges within their jurisdiction. 
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Compliance with the Civil Rights Act. The Bureau of Sport 
Fisheries and Wildlife has received unfavorable public mention 


in regard to the withholding of payments accruing to certain 
counties under the provisions of Public Law 88-523, referred 
to above. Incertain instances the amounts being withheld are 
substantial. Payments have not been made to certain counties 
pecause of their failure to execute Statements of Assurance 

as outlined in 43 CFR, Part 17, issued as a result of the 
Civil Rights Act of 1964. 


Taxation of possessory interests. Some of the Commission's 
hearing witnesses seemed to testify as though they were unaware 


that private possessory interests in lands-held by the United 
States may be taxed under State authority. 


The Oregon Tax Commission has ruled, for example, that the 
county assessor shall assess the interests of a farming permit- 
tee operating under the terms of a cooperative farming agreement 
or special use permit on lands of the National Wildlife Refuge 
System. The ruling required payment of a tax on full value of 
the land and buildings involved, just as though the farmer owned 
the land in fee. The ruling was appealed and the tax rate was 
modified to apply to the land but not the buildings. 


The practice shows indication of spreading, not only to all 
counties in Oregon but to other States as well. 


Examples of State Reactions 


Public witnesses have identified the situation as a problem for 
them but generally have not supported this with analysis or 
comprehensive recommendations for solution of the problem other 
than a desire to increase the payments made from Federal Land 
to State and local government. Recemmendations were seldom 
based upon appraisal of total need, available sources of fund- 
ing, rationale for increased revenue sharing, etc. 


The spokesman for the Governor of Michigan suggested that a 
shared revenue should be based on local needs rather than on a 
"nat" formula which may be equitable in only part of the nation. 
Today there is no one "pat formula". ‘There are many--all of 
them products of a specific historical situation. ‘The contention 
often was made that there are inequities. because of this. 
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Wisconsin's Attorney General cited such vagaries, pointing out 
that the local governments of Wisconsin receive less than 10¢ 
an acre from National Forests, while Oregon's National Forests 
pay its local governments a $1.10 per acre, both on a 25 percent 
basis. The O&C lands in Oregon pay local governments $7.80 an 
zcre--78 times as much as Wisconsin's counties get. He con- 
trasted this with the mineral leasing payments which showed | 
very minor payments to Oregon, none to Wisconsin and large pay- 
ments to Wyoming. 
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PROCEDURAL AND TECHNICAL PROBLEMS 


The Public Land Law Review Commission's organic Act recognized 
a necessity of reviewing comprehensively not only the public 
land laws but also the administrative rules, regulations and 
practices. The more significant problems arising from certain 
kinds of techniques and procedures are identified and described 
in this section. 


One of the central causes of what may be viewed as disuniformity 
or confusion in administration is the fact that there sre many 
public land statutes whose objectives and procedures may come 

to bear simultaneously upon a proposed action in ways that are 
conflicting. 


In 1948 the Department submitted to the Hoover Commission's Task 
Force on Natural Resources a report on Federal land administra- 
tion. A part of the report dealt with the "Need for Simplifica- 
tion of the Public Land Laws." Here is what was stated then: 


One important undertaking that is long overdue is the 
over-hauling and simplification of the present "Jungle 

of over 5,000 public land statutes” . . . A modern 
streamlining of the provisions of the existing laws 
written in simple terms is a prime requisite to adequate 
public land administration. In addition to bringing the 
laws into accord with present conditions it would greatly 
simplify and reduce the extra cost of administration 

now necessitated as the result of the overlapping of 
many statutes. 


This present exercise in problem identification indicates that 
the situation is even more serious now than it was in 1948. 
The basic cause, as before, is the antiquated nature of many 
public land statutes. 
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INVENTORY 


"Inventory" for this purpose may be defined as the collection 
and analysis of basic data for decision-making purposes. One 
example consists of the classification of public lands into 
categories as suited to disposition or suited to retention 
for multiple use management. 


Basic Data 


Inventory data showing public land production and capabilities 
is essential to the proper classification of and planning for 
public lands and operation of public land administration pro- 
grams. Varying levels of accuracy and detail are needed for 
specific purposes. ; 


Multiplicity of data requirements and lack of standards. A 
wide variety of data are required for many different purposes 


at the legislative, interdepartmental, departmental, bureau, 
and local or private levels. For example, data regarding 
public land use, production and capability are now being 
requested from the Bureau of Land Management for use in 
regional studies of the Economic Development Administration; 
Directed Framework Studies of the Water Resources Council, 
and the Nationwide Recreation Plan and related State Recrea- 
tion plans of the Bureau of Outdoor Recreation; also various 
State-level planning efforts, including planning for districts 
such as soil conservation districts; and elements of the 
Department's Planning, Programming, and Budgeting System. 


Each of these planning processes involves different geographic 
boundaries. Each has its own specific purpose, structure of 
terms, and related data specifications. 


where will always be a multiplicity of planning processes and 
related geographic areas for inventory data aggregation. How- 
ever, there undoubtedly is a distinctively excessive lack of 
standardization in the type of data requested and collected 
regarding lands and resources. Some progress is being made 
in this regard through efforts such as BOR's standardization 
of recreation measurements. The Department's emerging PPB 
System is achieving a degree of standardization in matters 
such as output measurements. The use of automated data banks 
is not fully practical until such standardization is well 
established for most classes of resource data. 


In the United States, comprehensive land use data, whether 
pertaining to public or private lands, have evolved gradually 
or spasmodically to meet limited or specialized needs. Aside 
from the U. S. Census, few, if any, comprehensive systems for 
the preparation of land use data exist. No comprehensive 
approach exists, even as between the Federal agencies. (See 
Clawson and Stewart, 'Land Use Information,'’ The Johns Hopkins 
Press, 1965). 


Technical measurement procedures. Another significant problem 
is undeveloped technology and lack of accurate procedures for 
measuring the production capability of some resources. Land 
management agencies have adopted fairly effective techniques 
for dealing with resources such as minerals, livestock forage, 
timber, and sites for urban, industrial, commercial, agricul- 
tural, or other developmental uses. These uses, or values, 
have been included in inventories and analyses for many years. 
However, procedures and techniques are not well developed for 
resources which have more recently been subjected to rigorous 
inventory and planning such as recreation, wilderness, water- 
sheds, and wildlife. Standardized techniques are practically 
non-existent for some of the resource values only now being 
identified and defined, such as open space, natural beauty, 
and environmental aesthetics. 


Unpatented mining claims. Inventory data, to be useful, must 
be firmly related to a geographic and ownership base. The 
lack of data regarding existence and validity of unpatented 
mineral locations is a specially difficult problem since the 
uncertain impact of such locations cannot be accurately con- 
sidered when production and capability data for other 
resources are collected and evaluated. 


Property boundaries. Another problem, related to the lack of 
a clear geographic and ownership base, arises from the inade- 
quacy of cadastral surveys and ownership records. While 
surveys and ownership records are generally satisfactory 
where they exist, there are instances of unsurveyed land or 
unclear ownership, often in areas of high resource values, 
that cause management uncertainty and problems. 


There has been considerable public demand for boundary mark- 
ers at the edges of public lands managed by the Bureau of Land 
Management. The Eureau has responded to an extent feasible 


under program limitations, but has been handicapped by problems 
related to the basic management status of the lands. 


Land ownership status maps have been made available for purchase 
in the Bureau's district offices as a service to hunters and 
fishermen. 


The Western States Land Commissioners Association is among those 
who brought attention during the hearings to the uncompleted 
nature of the public land surveys, citing as the cause "in- 
sufficient appropriation of funds." 


The Department also concurs with the American Forestry Associa- 
tion's statement that some 70 million acres of public lands, 
outside of Alaska, have never been surveyed to establish acre- 
ages and boundaries. The resultant lack of information and 
boundary identifications presents a serious problem for the 
administrative agencies. 


As an historical note, the 1931 President's Committee on Con- 
servation and Administration of the Public Domain recommended 
"that the Congress be asked to provide appropriations sufficient 
to enable the General Land Office to proceed immediately with 
the survey of the remaining unsurveyed areas." 


Range surveys. Several of the witnesses, including Kenneth B. 
Pomeroy, Chief Forester of the American Forestry Association, 
states or inferred that the existing range survey data are in- 
adequate upon which to base constructive programs. The De- 
partment concurs that lack of comprehensive range surveys causes 
a management problem. 


Land Classification 


Land can be "classified" in any one of very many ways. A 
classification ordinarily is merely a "systematic arrangement 
in classes." Classes into which public lands have been placed 
have been of almost innumerable kinds--so many, in fact, that 
it boggles the mind of one who is attempting to derive over- 
all information or promote general coordination. 


Public land administrators do not have at their disposal a 
standardized and comprehensive system of land classification 
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for all purposes. Most agencies face serious problems owing 
to lack of continuing and permanent authority for land clas- 
sification. 


"Land classification" as a legal concept is used with varying 
meanings in the public land laws, including most recently the 
Classification and Multiple Use Act of 1964. The Department 
has been utilizing the latter authority to identify areas 
which may be proposed either for classification for retention 
for multiple use management or for disposition under the Pub- 
lic Land Sale Act or other laws. Inventory data already 
available have generally been thought to be adequate for the 
initial phases of this effort, involving the more homogeneous 
areas of public lands. These classification actions are 
developing valuable information also for the formulation of 
disposition and management programs. 


Some concern over the status, purpose of and procedures for 
these classification actions was expressed in the Commission 
hearings. The Department's position on this point was most 
recently presented in Assistant Secretary Anderson's 

letter to Senator Bible, dated February 13, 1968. An extract 
from the text of that letter follows: 


While it is the opinion of this Department that 
classifications for retention do not automatically 
terminate upon termination of the 1964 Act, we 
believe that the effect of this position has not 
been clearly understood. While:the Classification 
Act itself uses the term "permanently" (e.g. Sec. 
2(b)) and it is not uncommon to discuss classifica- 
tions in terms of "permanency", as a matter of fact, 
no classification is permanent in the sense that it 
is beyond modification either by the Department, 
acting administratively in a proper case, or by the 
Congress. 


We would like to reassure you that our concept of 
land classification is that it must be responsive to 
changes in circumstances as demands uppn the public 
lands change. No classification should stand beyond 
the point where there is good reason to change it. 
Our regulations incorporate that concept and provide 
for making changes where needed. 
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The procedures of the Bureau of Land Management, as 
detailed in its manual, are designed to determine 
with the help of the interested people which lands 
can be expected to remain in Federal ownership for 
a sufficient period of time to justify Federal 
investments in continuing expenditures for manage- 
ment. They recognize that under existing conditions, 
and with the help of an informed public, determina- 
tions can be made which are reliable. The Bureau 
stands ready at all times to reconsider classifica- 
tions that have been made and looks forward to the 
earnest participation of all interested parties in 
classification and reclassification efforts. 


I trust that this explanation will reassure you and 
the Nevada State Committee on Federal Land Laws 

that our classification actions will not put public 
lands beyond the reach of timely classification review. 


The existing permanent public domain classification statutes, 
such as the Taylor Grazing Act, the Recreation and Public 
Purposes Act, the Small Tract Act, and others (see 43 CFR 
2410.0-3) exhibit inconsistencies and are not well or realis- 
tically oriented to the land characteristics. The Classifi- 
cation and Multiple Use Act of 1964, although temporary and 
limited in purpose, represents a forward step in public land 
classification theory and practice. 
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‘TRESPASS 


The Department recognizes that significant and difficult prob- 
lems have arisen because of unauthorized use of lands and re- 
sources under its administration. Private benefits which the 
public might be enjoying are often denied because of illegal 
private use. : 


The Department concurs with the Wyoming Stock Growers Associa- 
tion that "trespass" is a distasteful term. The term "unautho- 
rized use," is available as a euphemism. "Trespass," however, 
is the legal term of art, and its use by Government employees 
in some situations is unavoidable. 


Tiere are many kinds of trespass ranging from theft to squatter 
use. Each in itself is undesirable to the extent that resources 
are damaged, destroyed, or misappropriated, and orderly use and 
management are disrupted. The primary trespass problems within 
the Department occur on lands administered by the Bureau of Land 
Management. There is reason to think that adequate remedial 
action through administrative means is not possible without leg- 
islative action. 


The public attitude still prevails, to a significant degree, that 
the public lands and resources are free and are available as an 
extra legal recompense for struggle and hardship in developing 
ranches, farms, mines, etc. The attitude is fostered by the _ 
homestead tradition, the looseness of the United States mining 
laws--by the expansiveness of the public lands themselves with 
their resources seemingly unspoken for and open to private ap- 
propriation. 


A factor tending to increase unauthorized use is the difficulty 
faced by the agencies in processing and corcluding trespass 

cases effectively.’ Lack of manpower may be a factor. Difficulty 
arises administratively because of variance between State laws 
pursuant to which the measure of damages is determined. 


The isolated location of occupied public land areas makes them 
vulnerable to various kinds of criminal activities, including 
larceny from automobiles or trailers. Thefts often occur in 
parking or scenic overlook areas. In many instances thefts are 
not detected until, the visitor has left the public land area. 


There has been a disturbing rise in the use of National Park 
areas as the scene of illegal traffic in drugs and narcotics. 
Shortages of enforcement personnel in these remote areas and 
complications surrounding the jurisdictional status of some 
areas add ta the problem. 
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Trespass Control Prob.ems 


Reliance on state trespass laws. 


From a National standpoint, inequities exist in dealing with 
trespasses, particularly civil type trespass cases, because the 
rate at which damages are assessed is based on the rules of law 
applicable to private lands within the State. For example, a 
timber company involved in an innocent timber trespass may be 
assessed either single or double stumpage value depending on 

the State law where the trespass occurred. In a case of willful 
trespass, it may be variously assessed double or triple stumpage 
value or the full value of the property at the time and place of 
demand. Similar variances may be found in grazing, fire, occu- 
pancy, and mineral trespass cases. 


Criminal law procedures. 


The Bureau of Land Management is handicapped with respect to 
trespass activities on the public lands by virtue of the fact 
that the land managers are without authority to make arrests 
upon probable cause that a criminal law of the State has been 
violated. Several witnesses before the Commission pointed out 
that manpower shortage in the Bureau of Land Management is a 
limiting factor in control operations. 


Misdemeanors, including trespass on national wildlife refuges, 
are @ common occurrence. There have been many instances where 
the prompt appearance of the violator before a judge or conmmis-~ 
sioner would have acted as a deterrent to future offenders. 

Many such cases have been handled expeditiqusly in State courts 
and before local magistrates where the violations are also viola- 
tions of State laws and regulations. In some instances where 
only Federal laws have been violated, difficulties have been 
encountered in proceeding with prosecutions and prolonged Federal 
court proceedings have ensued. 


Recurrent and willful range trespass. 


Several witnesses expressed opposition to percentage reductions 
in permitted grazing use as a penalty in range trespasses. Bu- 
reau of Land Management officials report, however; that this has 
been a most effective control, especially in willful and recur- 
ring trespasses. It has been used as a management tool in in- 
proving and obtaining proper use of ranges that are in bad con- 
dition. 
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At the Spokane hearing, a representative of the Ada County 
Idaho Fish and Game League mentioned cumbersome range trespass 
procedures and the fact that the cost to process a range tres- 
pass case exceeds damages that can be collected. Range tres- 
pass procedures may be unavoidably lengthy since they are de- 
Signed to provide due process of law. The cost to process range 
trespasses quite often exceeds damages collected. 


Operators cannot be denied due process. At the same time the 
Government agency cannot knowingly permit trespass to go un- 
challenged. 


Agricultural Trespass 


In many Western areas the agricultural lands are confined to 
narrow strips along streams bounded on the siade by rough, non- 
agricultural land. Homestead selections were often made along 
bottom lands using the rectangular survey system. Irrigation 
ditches had to be constructed on the contour, often crossing 
public lands outside of the homestead. When the farmer began 
irrigating the land, he included all land that could be irri- 
gated from his irrigation ditch, possibly including public land. 
As a result, numerous irrigated ranches throughout the West have 
included public lands of various sizes within their operations. 


This situation has been set out in the legislative history of 
S. 220, 90th Congress. 


Mining Claim Occupancy 


Unauthorized occupancy of public lands sometimes results from 
residing on or near mining claims. Those who build recreational 
or residential facilities under the guise of holding valid min- 
ing claims are trespassers. However, occupancies can and do 
legitimately arise in the course of mining, which become estab- 
lished homes by the time mining ceases. 


Limited relief is afforded by the Mining Claims Occupancy Act of 
1962 (76 Stat. 1127) to qualified applicants to obtain a title 
to or interest in occupied lands in the discretion of the Secre- 
tary. The relief, however is believed by many to be insufficient 
to alleviate the accumulated problem. "Company towns,” ghost 
towns, and individual residences subsisting beyond the economic 
life of mining activities are aspects of the problem which 
existing legislative authorization does not meet. 
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ADJUSTMENT OF USE RIGHTS 


The need for the adjustment of "use rights" in public lands 
has been foreseen in most instances and provision has been 
made in the statutes, by regulations, by special stipulations 
in leases and contracts, or by exceptions or reservations in 
patents. In such cases the rights of the parties are usually 
ascertainable and engender relatively few problems. 


There is a class of "use-right" adjustments, however, which 
does spawn problems almost as a matter of course. This is the 
group wherein adjustment is dependent on the establishment of 
a fact as a condition precedent to the adjustment. Examples 
of this are (1) the necessity to establish the invalidity of 

a mining claim prior to July 23, 1955, as-~a pre-condition to 
investiture of the Federal Government with the right to manage 
the surface resources on the claim, pursuant to Section 5 of 
the Act of July (23. L955 (69co tate SO, . ssU Us Gl nS 
the need to establish the validity of a range survey before 

it is possible to effect a reduction in use on account 

thereof over a grazing permittee's protest; (3) the procedure 
necessary to establish the invalidity of old mining claims in 
order to clear the title to public lands before they can be 
devoted to another use. 


The geographical limitation imposed by statute on land 
exchanges is regarded as worthy of consideration. 


These matters have been referred to in other sections of this 
report. Doubtless there are a host of other problems which 
might properly be brought within the purview of this topic. 


Readjustment of Grazing Privileges 


Attention may be drawn to the special nature of the procedures 
involved in readjusting grazing privileges under the Taylor 
Grazing Act and the Federal Range Code. 


The adjustment of the "use right" in this instance may involve 
an alteration in the unit or allotment boundaries, the class 
of livestock authorized, the extent of the use in terms of 
animal unit months, or the season of use. Such adjustments 
may become necessary because of loss of base property qualifi- 
cations, diminution of the Federal range, changes in grazing 
capacity, disciplinary reasons (non-compliance or trespass), 
or error in prior adjudications. 
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An unusual procedure is involved when those whose "use rights" 
are adversely affected appeal from the decision of the dis- 
trict manager. Such cases are the only type wherein the ini- 
tial appeal is brought to a formal hearing before a Hearing 
Examiner, with right of appeal to the Director of the Bureau 
of Land Management and to the Secretary of the Interior. 

This three-level administrative procedure is costly and time 
consuming from the standpoint of the permittee. 


A dilemma may be faced by the manager before he makes his 
decision. The manager has the option of either (1) issuing 
his decision subject to the right of the user to avail him- 
self of the tri-level hearing and appeal procedure, or (2) 
issuing his decision with immediate force and effect, as pro- 
vided by 43 CFR 1853.8(b), after consultation with the State 
Director and the Regional Solicitor. If he chooses the first 
option, the filing of a notice of appeal will suspend the 
effect of his decision and he must continue to authorize 
grazing use in accordance with the license or permit issued 
for the preceding year, regardless of the debilitating effect 
that such continued use may have on the condition of the 
range over the two or three years it may take to exhaust 
administrative procedures. The second option is usually 
reserved for emergency use as when severe drought or live- 
stock disease makes immediate curtailment necessary. If the 
manager's decision is given immediate effect it is subject to 
judicial review in the U. S. District Court without reference 
to an examiner, the Director, or the Secretary. This compels 
the permittee to curtail his use without recourse to administra- 
tive hearings or appellate review. 


It is apparent that the manager's decision must have either 
immediate effect or a probably long-term suspended effect. 
There is no reasonable third choice. 


Fortunately, the incidence of grazing appeals is low. The 
problem is one that arises occasionally, rather than being a 
matter of general concern in the regular course of range 
management. 
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LAND EXCHANGES AND ACQUISITIONS 


It is fitting that land exchanges and land acquisitions be 
discussed together since exchanges of public lands for State 
or private lands often avoid the necessity of other forms of 
Federal land acquisition. 


Land Exchanges 


The basic general authority for the exchange of public lands 
for private lands is Section 8 of the Taylor Grazing Act, as 
amended (43 U.S.C. 315g). Such exchanges may be made within 
certain geographical limitations "when public interest will 
be benefited thereby,"' and the value of the private lands is 
at least equal to the value of the public lands. 


Specific land exchange provisions are contained in many stat- 
utes pertaining to national forests, national parks, and other 
classes of Federal lands. The Section 8 authority generally 
overlaps onto the same subject matter, providing a choice of 
statutory authority in many instances. 


Statutory restrictions. The various restrictions and limita- 
tions in Section 8 of the Taylor Grazing Act make it impos- 
sible to consumate many desirable exchanges, and often 
require lengthy negotiations before exchanges may be effected. 
The Department's views are set out in detail in the Executive 
Communication of March 26, 1966, which resulted in the intro- 
duction, of 5S. 31736, 89th. Congress. 

Mons Teigen, representing the Western States Land Commission- 
ers Association, has advised the Commission that the Land 
Commissioners are also concerned with the restrictions and 
limitations embodied in the statute. Many other witnesses 
have commented on the cumbersome procedures and suggested use 
of cash payments to equalize values. 


New regulations streamlining the exchange regulations have 
been adopted (43 CFR Subpart 2244, effective March 3, 1968). 
The new regulations do not affect exchanges of reserved oil 
shale lands, which are subject to special regulations which 
are also being considered for amendment . 


Reduction of tax base. Several witnesses pointed out that 


transfers of private land into public ownership as part of 
the exchange process reduces the tax base. The explanation 
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for this is that exchange authorizations do not limit the ex- 
changes to lands in the same local taxing jurisdiction. The 
Department recognizes that this situation can cause problems for 
the local taxing body in which the offered private lands are 
situated. 


Separation of the mineral estate. Some witnesses objected to 


separation of the surface and the mineral estates in making 
exchanges. The present law permits either party to reserve 
any or all minerals. The Department realizes that separation 
of estates can cause land use problems. 


A related problem is that Section 8 of the Taylor Grazing Act 
has been held not to authorize exchanges of interests in 
lands, such as reserved mineral estates. 


Duplicative authorizations. Confusion has arisen from time 
to time because of the existence of duplicative statutory 
authorizations by which exchanges may be made of identical 
classes of public lands. For example, an exchange to acquire 
private lands within a national park by the use of "vacant" 
public land base may be conducted in many instances either 
under Section 8 of the Taylor Grazing Act or under an exchange 
statute having applicability to the particular park. In some 
instances, the scope of exchange specifically authorized in 
the particular statute was limited geographically or other- 
wise. But the alternative general Section 8 authority was 
apparently allowed to continue as before. 


Land Acquisition 


The Department faces many problems associated with land acqui- 
sition, some of which are highlighted below. 


Land price escalation. A Departmental report released March 
22, 1967, "Recreation Land Price Escalation," was the result 
of a six-month study by the Bureau of Outdoor Recreation and 
other Government agencies. The report was prepared in 
response to both a directive from President Johnson and 
expressions of repeated concern by the Senate and House Com- 
mittees on Appropriations and on Interior and Insular Affairs. 


! * 
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Basic conclusions of the study were: 


1. Prices for recreation lands and waters are 
increasing rapidly. 


2. The most effective means of controlling land 
price escalation is to acquire needed lands 
promptly following authorization. 


3. The Land and Water Conservation Fund is inade- 
quate as presently conceived and financed to 
meet outdoor recreation needs during the 

critical decade ahead. 


4. The Land and Water Conservation-Fund should be 
augmented by additional revenues from new 
sources in order to close the gap between 
estimated needs and prospective revenues. 


The study disclosed that land values generally throughout the 
Nation are rising on the average of 5 to 10 percent annually. 
The cost of lands suitable for public recreation use is rising 
at a considerably higher rate, the report noted, adding that, 
"The point at which Federal interest has the greatest effect 
upon land values is at the time the project is authorized. 
Speculative land activity has occurred in numerous proposed 
and authorized public recreation areas." 


The report found that land price escalation is primarily the 
TeSuLte ots 


1. A rising trend in land values generally 
throughout the Nation. 


2. Keen competition between individuals, devel- 
opers, and public agencies for prime ,recrea- 
tion lands, particularly those which are 
water-oriented. 


3. The upgrading of lands as a result of change 
in land use, i.e., in many cases from agri- 
cultural lands to prime recreation land with 
frontage on the water or easy access thereto. 
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Enlarging and consolidating the National Park System. Many of 


this country's scenic, scientific, and historic masterpieces 
remain unprotected. Some not adequately represented may 
deserve inclusion in the National Park System. Others are 
needed also to meet the increasing recreational needs of our 
population. 


Once identified as meeting criteria of significance, and as 
suitable for inclusion in the National Park System, lands in 
the public domain may be set aside by Presidential proclama- 
tion as national monuments under authority of the Antiquities 
Act of June 8, 1906 (34 Stat. 225). By Secretarial order under 
the Historic Sites Act of August 21, 1935 (49 Stat. 666), 

other areas may be designated as historic sites.- However, 
these Executive authorities have not recently been exercised 
except with the understanding of the Congressional committees 
that no funds would be utilized for administration and develop- 
ment of such areas until the appropriation of funds is author- 
ized by an Act of Congress. 


Some areas of national significance might be protected by 
other Federal agencies or by State or local governmental 
action and some are satisfactorily so administered. However, 
the National Park System is the major repository of America's 
gems, of natural beauty, history, and recreation. State or 
local governments frequently lack the financial ability to 
undertake these major proposals. 


Areas which are now recommended for inclusion in the National 
Park System or for which basic studies are completed include 
the following: 


Allegheny Parkway West Virginia- 
Virginia-Kentucky 
Amistad National Recreation 


Area Texas 
Andersonville National Historic 

Site Georgia . 
Appalachian Trail Eastern United States 
Apostle Islands National 

Lakeshore Wisconsin 
Big Thicket National Monument Texas 
Biscayne National Monument Florida 
Blue Ridge Parkway Extension North Carolina-Georgia 
Bunker Hill National Historic 

Site Massachusetts 
Buffalo National River Arkansas 
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Carl Sandburg Farm National 
Historic Site 

Channel Islands National Park 

Constellation National Historic 
Site 

Cumberland Island National 
Seashore 

Florissant Fossil Beds 
National Monument 

Fort Point National Historic 
Site 

Fossil Butte National Monument 

Glacier Bay National Park 
(redesignation) 

Glen Canyon National Recrea- 
tion Area 

Great Salt Lake National 
Monument 

Guam National Seashore 

Gulf Islands National Seashore 


Kauai National Park 

Lewis and Clark National River 

Longfellow National Historic 
Site ; 

North Cascades National Park 

Oregon Dunes National Seashore 

Potomac Heritage Trail 


Potomac National River 


Redwood National Park 

Ross Lake National Recreation 
Area 

Saint Croix National River 

Saugus Iron Works National 
Historic Site 

Savannah National Historic Site 

Sleeping Bear Dunes National 
Lakeshore 

Snaketown National Monument 

Trinity National Historic Site 

Voyageurs National Park 

War in the Pacific National 
Historical Park 
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North Carolina 
California 


Maryland 
Georgia 
Colorado 


California 
Wy oming 


Alaska 


Arizona and Utah 


Utah 


Guam 

Florida-Alabama- 
Mississippi 

Hawaii 

Montana 


Massachusetts 

Washington 

Oregon 

Maryland-Virginia-West 
Virginia-Pennsylvania 

Maryland-Virginia-West 
Virginia 

California 


Washington 
Wisconsin and Minnesota 


Massachusetts 
Georgia | 


Michigan 
Arizona 
New Mexico 


Minnesota 


Guam 


Other areas are in advanced planning stages, but specific 
recommendations are not yet formulated. . 


Proposals are in the process of evaluation and preparation to 
accord national park status to several large outstanding 
existing national monuments such as Glacier Bay, Organ Pipe 
Cactus and Death Valley National Monuments, and to add sig- 
nificant acreage to Canyonlands National Park. Numerous 
other proposals are underway for boundary changes to incor- 
porate additional unprotected features, to facilitate 
management, and to provide additional space for public use. 


Bureau of Land Management acquisitions. A perennial diffi- 


culty has arisen from the widespread but erroneous presump- 
tion that Bureau of Land Management programs create no need 
for land acquisitions through the use of appropriated funds. 
The need for limited acquisitions was recognized as early as 
twenty years ago at which time it was described by the 
Department in a report to the Hoover Commission Task Force on 
Natural Resources. The needs at that time were described in 
terms of the range management and watershed protection pro- 
grams. They involved objects such as access routes, admini- 
strative sites, forest inholdings, and excessively eroded 
private lands in public land areas, 


There is no general authority by which the Department may 
acquire private lands in connection with such management. 
Reliance upon land exchanges is believed to be unsatisfactory, 
not only for reasons mentioned above, but also because each 
exchange transaction depénds wholly on the willingness of 

the private owner. 


Reduced privately-owned areas. It is of course true, as stated 


by the American Pylpwood Association and other witnesses, that 
Federal acquisition of commercial forest lands reduces the 
acreage available for privately-owned production of forest 
products. This fact undoubtedly poses an important problem 
from a forest industry viewpoint. Whether, upon consideration 
of all other facts, this fact creates a problem of serious 
public concern cannot be established without taking into 
account much more. than private forest land ownership and pro- 
duction matters. Most people will concur with the Pulpwood 
Association, however, that it is a good rule to consider all 
feasible alternatives before deciding upon a program of 
Federal land acquisition. 
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WITHDRAWALS AND RESERVATIONS 


A chief problem associated with withdrawals and reservations of 
public domain is the absence of a systematic approach to such mat- 
ters within the framework of the public land statutes. Public do- 
main is being used, administered and restricted under the juris- 
diction of numerous agencies under a multiplicity of statutes, 
Executive Orders, public land orders, and other kinds of direc- 
tives. It is said this situation leads unduly to judicial ques- 
tions, conflicting regulations, and inconsistent practices. 


A further aspect of this problem is the substantial lack of har- 
mony between the concepts and procedures concerning acquired 
lands as compared with public domain. This latter kind of prob- 
lem has been sharply raised, for example, in connection with 
conflicting assertions of agency responsibilities for the manage- 
ment of mineral resources in acquired lands that. have been de~ 
clared excess or surplus. but have not yet been sold. 


Overlapping of Withdrawal Authorities 


There are multiple statutes and non-statutory authorities under 
which the Secretary of the Interior, by virtue of his office or 
by delegation from the Presidency, may withdraw, reserve, 
classify, segregate, or otherwise alter the relationship of 
particular classes of tracts of public and acquired lands, or 
resources thereof, so as to appropriate the lands for use by 
Government agencies or other parties or to prevent conveyance of 
the land or interests in the land from the United States. Many 
of the authorities overlap or seemingly contradict each other or 
involve overlapping or conflicting actions by two or more depart- 
ments and agencies. There are lo general statutory standards 
for exercise of these authorities. 


This general field of law and administration is well known to be 
confused and controversial, 


The capstone of the public domain withdrawal mechanisms, as they 
exist today, was set in place by joint actions of the Congress and 
the Executive Branch in 1934-35. ‘The principal device selected 
was the general withdrawal of public domain, not otherwise with- 
drawn, except in Alaska, for retention in conservation management 
unless classified and opened to entry under Secretarial discretion. 
Mining locations and State exchanges were exempted. 


128 


Other kinds of statutory and Executive withdrawals and revo- 
cations thereof, have continued also to be made. 


The Congress has the recognized authority to provide, by 
legislation, for the use and alienation, or reservation from 
use and alienation, of any Federal lands. But the authority 
does not extend to individual Members of Congress, the com- 
mittees, or any one of the two Houses of Congress. The 
President expressed his views on maintaining the separation 
of powers in his statements on signing the Water Resources 
Research Act of 1964 and on withholding approval of a bill to 
provide assistance to flooded areas of the Pacific Northwest. 


Extent of Withdrawn Areas 


The Department generally concurs with several of the witnesses, 
including the American Mining Congress, January 11, 1968, that 
the extent of withdrawals and reservations of public lands may 
easily exceed justifiable limits unless effective controls are 
imposed and exercised. The Department has long provided cer- 
tain standards for such controls and means by which they may be 
exercised. See, for example, 43 CFR Subpart 2311. 


Several witnesses recommended that the Congress review all pro- 
posed withdrawals before they are put into effect. 


The Act of February 28, 1958 (72.Stat. 27, 43 U.S.C. 155-158) 
réquires an Act of Congress for a withdrawal or reservation of 
more than 5,000 acres for use of the Department of Defense. 

The Department of the Interior has followed a voluntary practice 
of notifying all other proposed withdrawals involving more than 
5,000 acres to the Senate and House Committees on Interior and 
Insular Affairs. Legislation related to this has been con- 
sidered. See, for example, H. R. 8305, S&th Congress and. House 
Rep. No. 1245, SSth Congress, 2nd Session (1964). 


Revocations and Restorations 


There is no reason to disagree with witnesses who urged continu- 
ing review of existing withdrawals, and revocation and restoration 
of those no longer needed. During the 5-year period of 1962-66, 
more than 7.6 million acres were released from withdrawals and 
reservations of various kinds through actions of the Department. 


iy 


129 


Interdepartmental or interbureau review and revocation pro- 
cedures are not easy, as may be illustrated by the situation 
concerning revocations of powersite classifications. Under 
existing procedures, public lands found upon detailed investi- 
gation by the Geological Survey to have no further powersite 
value are reported to the Federal Power Commission. Revoca= 
tion of the classification then awaits concurrence of FPC, 
even though the lands are outside any withdrawal created by 
virtue of the filing of a power project proposal with FPC. 

At an earlier time the practice, based on then existing ad- 
vice from the Office of the Solicitor, was to proceed without 
awaiting FPC concurrence. There is some reason to believe 
that concurrence by FPC in such cases is an ‘unnecessary pro- 
cedure. 


Land Descriptions 


The Department generally concurs with the American Mining 
Congress, January 11, 1968, that notices of proposed with- 
drawal or public land orders that fail to present the legal 
descriptions of the lands to which the order pertains create 
difficulties for all concerned in recording, understanding, 
observing, and enforcing the restrictions thereby proposed or 
imposed. A withdrawal of January 26, 1967, affecting all public 
lands containing oil shale deposits in the States of Colorado, 
Utah, and Wyoming for metalliferous mining serves as an example. 
The original oil shale withdrawal, Executive Order 5327, is 
another illustration. 


Land Status ‘erminology 
ree ee 5: = 


The obscure and uncertain terminology associated with public 
land withdrawals is itself a problem-causing element. The 
meaning of terms such as "withdrawal," "segregation," "clas- 
sification," "temporary," "permanent," etc., as applied to a 
particular matter is frequently a subject of debate. It is 
understandable that legislators, administrators, and the public 
feel a sense of frustration in coping with the subject. 


The Department's practices have not always served to clearly por- 
traying actual land status situations. As an example, grazing 
district lands administered through the Bureau of Land Manage- 
ment have been shown in published statistics as "vacant public 
land.” Yet, all of the lands have been withdrawn from entry or 
settlement with certain exceptions. 
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It may well be of importance in the Commission's studies to 
recognize that obscured tenure status diverts attention from 
constructive efforts toward wise use and administration. 


Delayed Adjudications 


Various examples could be cited illustrating the frustrating 
delays that sometimes are associated with withdrawal cases. 
One such case currently pending involves several applications 
of the National Park Service dating from 1957 for the with- 
drawal from mineral location of certain public lands within 
Death Valley National Monument in California. Notices of the 
applications were published in the Federal Register by the 
Bureau of Land Management, having thé effect of temporarily 
segregating the lands from mineral location to the same extent 
as though withdrawn as applied for. The temporary segregation 
involving some of the lands has now run for more than 10 years. 


The notices prompted large scale public objections and endorse- 
_ ments. Requests were received that public hearings be held. 
Announcement was made by the Office of the Secretary in 1964 
that: "If the final outcome of our deliberations indicates a 
continuing requirement for such withdrawal and there remain 
unresolved questions concerning it, consideration will be given 
to the possibility of a public hearing before final action is 
taken." 


Some of the issues raised in the protests involve difficult 
factual and technical questions, especially regarding mineral 
and ground-water geology, about which basic data were deemed 
inadequate. ’ 
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DISPOSAL TECHNIQUES AND PROCEDURES 


Many of the Commission's witnesses seemed to assume that 
either the disposal of the public lands or their retention is 
an end in itself. They are not, of course, and never have 
been. Both disposal and retention are means to national 
goals. (See Stoddard and O'Callaghan, ''Creative Federalism 
and The Retention or Disposal of Public Lands,'' Arizona Law 
Review, 1966.) 


There is little or no reason to disagree with Commission wit- 
nesses who have identified the causes of the present unsatis- 
factory disposal situation as being a fundamental maladjustment 
between the statutory law and the conditions of the times. 


Obsolete and Inadequate Statutes 


In suggesting over a period of years that legislation may be 
needed to provide up-to-date disposal techniques and proced- 
ures, the Department has provided the Congress at various 
times with information concerning disposal statutes that are 
believed to be obsolete or inadequate. Such information was 
supplied, for instance, in 1961 when the Congress had under 
consideration certain legislation, requested by the Depart- 
ment, ''to authorize the classification, segregation, lease, 
and sale of public lands." 


Testimony offered in 1961 by the Director of the Bureau of 
Land Management, later compiled in an "Information Source 
Book," listed 17 statutes or group of statutes that would be 
repealed by provisions of the pending legislation. Included 
in the materials were the texts of the code provisions 
reported as obsolete. The presentation cited instances of 
special legislation that had had to ,be resorted to by the 
Congress in order to provide for needed dispositions of pub- 
lic lands in particular instances which could have been 
served if adequate general legislation had been in effect. 


Specific Problems 


Certain specific situations are presented briefly to illus- 
trate the nature of problems arising in this field. 


Determination of leasable minezals. The law is considered 
unclear as to whether certain ininerals are subject to 
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location under the mining laws or leasing under the Mineral 
Leasing Act of 1920, as amended. See Wayland, "Is the 
Mineral Locatable or Leasable,'"' U. S. Geological Survey. 


Mineral classification. The terminology in the many statutes 
under which the Secretary classifies mineral lands is vague, 
often confusing, and sometimes conflicting. Examples of 
terminology currently in use are "known," "known to be valu- 
able," "valuable," "considered to be valuable," "potential," 
"potentially valuable," "prospective," "prospectively valu- 
able," "valuable prospectively," "reported to be valuable," 
"of nominal value," "mineral land,'' "nonmineral land," 
"within productive limits,'"' "reasonably proved productive," 
"presumptively productive," etc. These terms have been sub- 
ject to varying interpretations over the years. Furthermore 
they are not clearly related to modern reserve-resource con- 
cepts. 


Mineral reservations. The Department generally concurs with 
those witnesses who have pointed to a variety of problems, or 
at least symptoms of problems, that exist with regard to 
mineral reservations that have been or are now required to 

be inserted in patents for public lands. Owing to the number 
and complexity of these difficulties, a listing without 
further comment must suffice for the present purpose. 


1. Mandatory reservation of all mineral deposits 
in patents issued under the Small Tract Act 
anc, the Recreation and Public Purposes Act; 
non-issuance of Departmental regulations by 
which such reserved minerals might be pros- 
pected for, mined, and removed. 


2. Mandatory reservation of all mineral deposits 
in the Public Land Sale Act of 1964; statu- 
tory withdrawal thereof without provision for 
prospecting, mining, or removal. 


3. Reserved mineral interests held by the United 
States on some 60 million acres of privately 
held lands that were patented under the 
Stockraising Homestead Act. 


4, Discretionary reservation of all or part of 
mineral deposits in land exchayges carried 
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out under Section 8 of the Taylor Grazing Act 
and other laws. 


Sales of land. Several of the Commission witnesses, includ- 
ing the Wyoming Stock Growers Association, have favored 
liberal and flexible arrangements, including time payment 
provisions, for conveying public lands out of Federal owner- 
ship. Such statements as these serve to emphasize, as the 
Department has emphasized, that the public land sale laws, 
including the present temporary Public Land Sale Act, contain 
substantial strictures that often make them inoperable even 
though sales are desired by all parties. For example, the 
requirement in the Public Land Sale Act that no sale be held 
"until zoning regulations have been enacted by the appropri- 
ate local authority" may preclude desirable sales in remote 
areas where local planning and zoning efforts are limited or 
non-existent. 


TownSite laws. These statutes are numerous, duplicative, and 
inconsistent. See Executive Communication of June 14, 1961, 
Cong. Recs "(datily ed:.) eJunet21 >. 1961; 


Public access. Several of the Commission's witnesses attri- 
buted lack of public access across intervening privately 
owned lands to failure of the Government to retain access 
rights. For example, Andrew J. Christianson, at the 
Albuquerque hearing, said that in the past disposition of 
public lands no consideration was given to insure access 
across the lands. 


This kind of statement may have been true at some stages of 
public land history. Dating from 1934, however, many 
instances can be cited in which public access has not only 
been retained but also extended through exchanges and other 
kinds of disposal operations. In many instances public road 
or trail easements have been retained by virtue of the dis- 
cretionary classification and opening authorization granted. 
to the Secretary by the Taylor Grazing Act. 
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APPRAISAL TECHNIQUES AND PROCEDURES 


The Department of the Interior conducts land and resource ap- 
praisals through five of its land-managing bureaus. Those 
bureaus, as of recent times, were engaged in appraisal activities 
approximately as follows: 


Bureau of Indian Affairs: Real estate transaction 
appraisals; appraisals of feasibility for resource 
development; timber appraisals. Approximately 
10,000 appraisals annually. Private fee appraisers 
used occasionally. 


Bureau of Land Management: Appraisals for land and 
resource sales, exchanges, easements, trespass 


damages, permits, etc. Approximately 600,000 acres 
valued at $30 million appraised annually, about 95 
percent by staff appraisers, 5 percent by private 
fee appraisers. 


Bureau of Reclamation: Appraisals for acquisition 
of project properties and easements, mostly by staff 
appraisers. 


Bureau of Sport Fisheries and Wildlife: Appraisals 
for acquisition of lands and improvements and sales 


of materials. Less than 10 percent by private fee 
appraisers. 


National Park Service: Appraisals for acquisition of 
real property, about one-third by private fee appraisers, 


Land appraisal services are also being performed by at least 19 
other departments or agencies of the Federal Government. (See 
Society of Real Estate Appraisers, "The Guide to Federal 
Appraisal Practice," 1964). 


Land Appraisals 


It is gratifying to note that few criticisms of the professional 
quality of land appraisals made by Department employees were 
offered in the Commission's hearings. 


Appraisals must be made of many different types of lands and 
interests in lands. Most of the problems encountered are inherent 
in the appraisal process itself. Two instances are cited, however, 
where provisions of the statutes are causes of appraisal problems: 
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1. The Color of Title Act of December 22, 1928, as 
amended, states that in appraising the land involved, "the 
Secretary shall consider and give full effect to the equities 
of" the applicant. Standards are not provided as to what the 
"equities" are and how they should be measured in terms of 
dollars. 


2. The Mining Claim Occupancy Act of October 23, 1962, 
similarly requires the Secretary, “in establishing the pur- 
chase price to be paid by the applicant, to take into con- 
sideration any equities of the applicant and his predecessors 
in interest, including conditions of prior use and occupancy 
fire .'' Here also no standards are specified. 

Criticism of land appraisal practices in the Department is not 

a new phenomenon. For instance in 1955 the General Accounting 
Office made a number of findings and recommendations in an audit 
report to the Congress on the Bureau of Land Management 
(B-114815). Hearings and investigations regarding land exchange 
appraisals and other matters were subsequently conducted by a 
Special Subcommittee of the House Committee on Government 
Operations. During and following this time, the Office of the 
Secretary took measures to improve the professional quality of 
land appraisal procedures. 


As stated in "Land Appraisal Practices," a 1962 report of the 
House Committee on Government Operations, Secretary Udall moved 
vigorously in 1961 to improve the appraisal practices. The 
1961-62 moratorium on most types of nonmineral applications 
permitted the Bureau of Land Management to cut down the moun- 
tainous backlog of cases and facilitated the training of ap- 
praisers and the maintenance of appraisal standards. In 1961 
the Office of the Secretary issued a handbook "Appraisal of 
Real Property," for use in all bureaus and offices. The House 
Committee's report, noting the "excellent corrective steps taken 
by the Bureau of Land Management," made no recommendations for 
further actions. 


Several of the Commission's witnesses pointed to the scarcity 
of private lands in some public land localities as a factor 
causing higher transaction values when either private or public 
lands were appraised. However, this conmentary seemingly was 
directed to the: question of public’ land availability ‘rather 
than to appraisal validity. | 


Richard J. Spady, representing the Governor of Nebraska, implied 
during the Billings meeting that there is some lack of clarity 
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or definition concerning Federal appraisals and appraiser quali- 
fications. However, the limited information given by Mr. Spady 
does not permit assessment of the applicability of the problem 
to bureaus in the Department of the Interior. 


Apprajsals at less than market value. Some of the livestock 
industry witnesses have sought what they termed "more realistic 
appraisals of land."" This is belived to reflect in part the 

same source of concern--seemingly high prices attached to public 
lands that have been sold or might be offered for sale within or 
near established ranching units. The Wyoming Stock Growers 
Association, on January 11, 1968, indicated that the market value 
appraisal standard may be unrealistic from the viewpoint of the 
land user or adjoining land owner. 


The Department realizes that in times or at places where market 
values exceed apparent productivity values for particular uses 

a difficulty occurs on the part of persons concerned only with 
the particular uses. It is beyond the province of ethical ap- 
praisal methodology, however, to appraise lands or resources at 
less than market value when the statutory or other directive 
provides for a market value appraisal. 


Timber Appraisals 


Forest products industry witnesses, especially in the Pacific 
Northwest, raised as a problem from their viewpoint what they 
regarded as high Federal stumpage appraisals. Suggestions 

were made at the Fresno hearing, for example, that insufficient 
allowance is made for "risk, profit, and interest"; also that 

a deferment period should be allowed before the effects of 
improved logging and milling technology are imputed into 
stumpage values. 


Timber appraisal methods have come under repeated examinations 
by the General Accounting Office. That )ffice reflected a con- 
trasting viewpoint, namely that Federal stumpage appraisals _ 
traditionally and habitually fall below market Pa estab- 
lished by competitive bidding. \ 


The Bureau of Land Management, cooperating with the Forest 
Service and other agencies and institutions, is continually 
considering ways of’ improving the timber appraisal methods and 
techniques, 
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MANAGEMENT PROBLEMS 


The Congress, within the Act which established the Public Land 
Law Review Commission, stated that "administration of the 
public lands has been divided upon several agencies of the 
Federal Government." 


President Johnson has stated that the law is only part of the 
total instrument of the Federal Government. "The rest of that 
instrument," he said, "is the institutional machinery which 
enables law to work in response to the will of the Congress 
and the people." In his Message on "The Quality of American 
Government," the President stated that "any realistic review 
today reveals that there are substantial improvements to be 
made." ; 


The Congress, in writing the Commission's organic Act, has 
established a "maximum public benefit" standard by which the 
existing systems for public land management may be examined. 


REGIONAL AND LOCAL LAND USE PLANNING 


The reason land use planning exists is that man has found that 
he cannot satisfactorily live without it in the midst of 
uncontrolled disorder and confusion in his physical world. 


President Johnson, in reference to Federal financial assist- 
ance programs, has said: 


The basis of creative federalism is cooperation 

These programs must be carried out, jointly; 
therefore, they should be worked out and planned in 
a cooperative spirit with those high officials of 
State, county and local governments who are answer- — 
able to their citizens. 


This same philosophy well may be applied to regional and local 
planning for the use or disposition of lands in Federal owner- 
ship and for the acquisition of Federal interests in lands. 


Planning is a dynamic process, involving the development of 
planning decisions from a wide range of assumptions and pro- 
jected land capabilities and land and resource needs, and con- 
straints. Plans have to change as the assumptions, 
projections, and constraints change. Among the major causes 
of change are the new insights developed through various 
planning processes. ; 


Lands, including public lands, are a basic ingredient in many 
of these planning processes. Consequently, public land 
managers are faced with a large array of planning vehicles. 


Definition. The staff of the Public Land Law Review Commis- 
sion has defined land use planning as referring to: 


- . . the process of determining the various capa- 
bilities of land, and the various needs of society 
which land and its resources can satisfy. The 
objective of planning is presumed to be to provide 
guides for future actions to assure that (1) the 
use or treatment of such lands reflect precoordina- 
ted agreement on such future actions; and that (2) 
such actions individually and in aggregate will be 
in the best regional and national interest. 


This is the definition used in this chapter. It is a very 
broad definition and includes practically every type of land 
planning has developed in a piecemeal way over more than a 
century, 


Institutional Roles 


The present system of institutional rols in natural resources 
planning has developed rather haphazardly over more than a 
century. 


The numerous existing planning processes bearing upon public 
land decisions include but are not limited to: 


1. Framework studies for water and related land 
resources under auspices of the Water Resources 
Council. 


2. Economic development studies and plans prepared 
through special commissions created under the 
Economic Development Administration. 


3. Special problem or ad hoc interagency planning 
efforts generated to deal with a specific prob- 
lem or situation, e.g., the Lewis and Clark 
Trail Study authorized by the Act of October 6, 
1964, and the Black Hills Area Resources Study 
requested by Senator McGovern and completed 
through the Missouri River Basin Interagency 
Committee. 


4. Project planning by the’ Corps of Engineers, 
Bureau of Reclamation, or other agencies which 
involve interagency coordination. 


5. Internal planning procedures used by land man- 
aging agencies such as the Forest Service and 
the Bureau of Land Management. 


6. County or regional planning efforts at the 
State and local level, some of which are 
financed partially through grants of the 
Housing and Home Finar.ce Agency. 


7. Nationwide and Statewide commodity oriented 


plans such as the Bureau of Outdoor Recreation 
Nationwide and State recreation plans. 
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8. Various semi-autonomous "commissions" and "dis- 
tricts'' that are formed to deal with a particu- 
lar land use problem in a specific geographic 
area. 


There are many other institutional planning elements, too 
numerous to list here. 


Several witnesses suggested the recognition of new regions for 
planning purposes, including the Kabetogama Peninsula in 
Minnesota, and the Greater Yellowstone Recreational Complex in 
Wyoming, Idaho, and Montana. The Department recognizes the 
problem of identifying and treating region-like situations 

that do not well fit within established regional jurisdictions. 
The Department has not hesitated to proceed on the basis of 

ad hoc regional analysis, as in the case of the North 

Cascades. 


Coordination of Land Use Planning 


Few if any of the public witnesses before the Commission 
clearly identified the difficult problems of integrating and 
harmonizing into coherent action programs the myriad of con- 
siderations arising from the numerous planning institutions 
and contexts. 


A central problem of land use planning today is the mis-match 
between the political boundaries of governmental units and 

the realities of the natural environment. Air and water 
ignore those boundaries. Nature and open space exist without | 
regard to them. People move across political lines on a map 
as though they did not exist. Silt from the stripping of 

soil can clog a reservoir hundreds of miles away. No polit- 
ical or governmental unit can be an island unto itself-- 
although much land use planning has presumed such an isolated 
aim. | 


The Federal land policy of the past--concerned mainly with 
rural affairs--will have to become much more enmeshed with 
planning for resources generally. This means jointure with 
State and regional: planning and planning for general growth 
and welfare. By the same token, the primary mechanism by 
which State and local governments may influence Federal land 
actions may not be through proprietary control (losing the 
benefits of Federal technology and financing), but through 
aggressive participation in land use planning and program 
development. 
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Involvement of public land management in the numerous related 
planning efforts carries with it significant problems, but 
also advantages. Much of the coordination is achieved through 
cooperation among the professional planning personnel. Such 
cooperation yields data to the agencies which might not 
otherwise be available. 


One of the main deterrents to well coordinated regional and 

local land use planning is lack of a standard system of recording 
land use plan decisions, such as a zoning system. Such a 

system could be of considerable value in coordinating inter- 
related plans. 


Demand Data 


As indicated by the definition, land use planning must con- 
sider both the land capabilities and the needs of society. 
Requirements are sometimes expressed in terms of "needs." 
Often, however, the term ''demand"’ is used as an expression of 
need. 


Demand is an often used and much misunderstood word. There 
is no such thing as a single demand estimate for a particular 
commodity in the year 1980 or 2000. The effective demand is 
dependent upon the cost, or price, of the good or service to 
the people who may use it. Substitutes may be found, either 
in substances such as metals or plastics, or in sources, such 
as imports. 2 . 


While this point may seem obvious for a commodity made avail- 
able at market value, it presents a:problem where the goods 
or services are not priced through a market system. 


If demand data are to be used with any degree of accuracy in 
the planning for public lands, greater standardization of 
pricing assumptions will be required. 


The Department generally concurs with witnesses who advised 
the Commission of weaknesses in available methods for 
resources project evaluation. As one indication of recogni- 
tion that evaluation problems exist, the President's recent 
Budget Message stated the Water Resources Council is devel- 
oping a more appropriate interest rate to be applied in 
evaluating water projects--that the new rate will be higher 
than the rate recently in effect. 
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Public Lands in Relation to Supply 


An effort at national or regional planning for a specific com- 
modity, such as water, can make effective use of demand and 
supply data. These efforts may encompass all sources of sup- 
ply and demand within a region, and the interaction can be 
tight, positive, and predictable. 


The public lands, on the other hand, usually form the source 
of only a portion of the supply of many kinds of goods and 
services. It may not be confidently assumed that future 
demand estimates must be met from public lands in the current 
proportion. 


The Commission's staff has recognized this problem in its 
study program and has called for a range of demand projec- 
tions under varying assumptions. 


Is the land base fixed? While the Commission was in Seattle, 
Gene C. Brewer, on behalf of the National Forest Products 
Association, called for an "enlightened land use policy." 

His call was based upon the explicit premise that the land 
base is fixed--"there is only so much land to go around." 

Mr. Brewer advised in part: 


If we set productive land aside for special purposes 
to the exclusion of economic production of necessary 
materials, then we have chopped away at a limited 
land base, a resource that permits us to turn out 
products required by a society with a high standard 
of living. We have also chopped away at jobs and 
economic stability, taxes, and the public services 
they pay for. 


It would be well to consider, however, that the supply of 
"land,'' although fixed in spatial relationships, is not fixed 
so far as its productive capacities are concerned. 


"Land,'' in the economic sense, is defined as the natural 
environment--forces or opportunities existing independently 
from human activities. The essence of land is natural origin. 
But "capital" and "labor" may be apvlied to further produc- 
tion from "land." A managed forest;tragzt may yield more than 
an unmanaged tract. So the setting aside of productive land 
for a special purpose does not necessarily lead to lessened 
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production of a certain kind of materials if it is feasible 
to apply labor and capital to its production elsewhere. 


For "commodities" like wilderness in which spaciousness 
itself is an irreplaceable ingredient, labor and capital can- 
not readily be applied to increase the supply. For them the 
dictum that "the land base is fixed" is more applicable. 


Objectives and Criteria for Decision Making 


The major purpose of land use planning is to offer intelligent 
choices as to what should happen to an area in the future. 
Competing potential uses for an area can be reconciled in a 
more objective fashion. Programs can proceed in a-more 
orderly and efficient manner. The criterion within which the 
Commission has been directed to view such decision making is 
the 'maximum benefit for the general public." 


A major problem, insofar as regional and local land use plan- 
ning is concerned, is relating the various legal authorities 
containing this kind of criteria and then defining and apply- 
ing them in a meaningful fashion. 


The public land laws, as they now exist, speak to a multitude 
of public land uses or problems. They are primarily author- 
izations to do specific things, such as harvest timber or 
lease livestock forage. They do not clearly state national 
objectives and priorities which are to be achieved or con- 
tributed to by the public lands, and thus implemented through 
a land use planning process. Often, in fact, their stated 
objectives and criteria conflict, leaving to the Executive 
the yunction of determining an appropriate compromise in 
light of current interpretations of the national interest. 
(See Hall, "Strategy and Organization in Public Land Policy," 
Natural Resources Journal, 1967). 


Relation to Nonfederal Planning 


The Department's regulations contain these provisions (43 CFR 
Li2 3.32: 


Encouragement and assistance will be extended to 
State, County, and local governments in master plan- 
ning and zoning. They will be encouraged to utilize 
the best modern techniques for quality land utiliza- 
tion, including preservation of natural beauty and 
of open=-space values. 
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Participation of the public and consultation with 
local government will be invited in the formulation 
of plans for transfers of public lands. 


Criteria for multiple use management or disposition within 
the regulations include the following (43 CFR 2410.1-1(a) (3): 


All land classifications must be consistent with 
State and local government programs, plans, zoning, 
and regulations applicable to the area in which the 
lands to be classified are located, to the extent 
such State and local programs, plans, zoning, and 
regulations are not inconsistent with Federal pro- 
grams, policies, and uses, and will not lead to 
inequities among private individuals. 


City and County governments in many of the public land States 
are becoming more interested in land use planning within pub- 
lic land areas. Prior to enactment of the interim Classifi- 
cation and Multiple Use Act, most of this activity was in 
rapidly urbanizing areas. 


These Acts, along with significant and constructive efforts 

by the National Association of Counties, have generated inter- 
est in rural communities, but many of them lack experience in 
planning and zoning. Operations under the Classification and 
Multiple Use Act have been a catalyst for initiating many 
local planning efforts. The Bureau of Land Management 
cooperates with regional and local Peas efforts in accord- 
ance with the regulations. 


In some instances, the Bureau has identified lands needed by 
the local community for development, but is unable to clas- 
sify for sale under the 1964 Public Land Sale Act because 

there are no zoning regulations in effect upon the lands. Some 
local governments do not have adequate authority for compre- 
hensive planning and zoning. More often the problem arises 
from lack of interest or financial support. 


The present laws do not provide criteria or standards by 
which the adequacy of local government plans and zoning ordi- 
nances can be measured. This is left to the judgment of the 
adninistrators, inviting differences of opinion. 

Por aldecredmmeht officials occasionally have taken the view 
that the Bureau is "forcing zoning on them."" This has 
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prevented the sale of public lands under the Public Land Sale 
Act. Some communities may adopt zoning regulations that are 
not related to any comprehensive plan. Compliance with the 
statute by means of token zoning would not seem to assure the 
objectives of proper land use restrictions. Failure of city 
or county land use planning and zoning could require the 
imposition of Federal deed restrictions which would otherwise 
be unnecessary. 
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MULTIPLE USE MANAGEMENT 


Various public land management agencies have endorsed and 
followed the principle of multiple use for many years. But 
the term is not widely understood by the public. It is, in 
fact, often misunderstood. 


The Department views multiple use management, where it is 
applicable, as a principle supported by a technology. It is 

a technique of providing for several uses on particular public 
land management areas to gain greater benefit for the public. 
This may or may not involve a mixture of uses on particular 
zones or tracts. It may involve letting one use be maximized 
and others be subordinated. There may be a compromise which 
lets no one use reach full potential. Some particular lands 
within management units may be allocated virtually to one 
selected use activity. The objective is to find the combina- 
tion of uses, with each management unit and on the whole, that 
will yield the greatest public benefit. 


Multiple use management is a means to an end--not an end in 
itseL£; 


The essential administrative problem is to measure the benefits 
and costs of alternative land use arrangements, trying to find 
one that is better than others. This necessarily involves a 
judgment-type decision-making process. There are no known 
ultimately applicable criteria which can be directly applied to 
such decisions and there probably never will be. 


Background of Multiple Use Management 


Assistant Secretary Baker of the Department of Agriculture has 
recently advised the Commission that the natural resources em- 
bodied within the National Forest System have been used for 62 
years under the principles of multiple use and sustained yield 

in a planned combination that meets the needs of the Nation and 
provides skillful use and improvement of the land base. Mr. Baker 
stated: This Department unequivocally endarses the principle and 
practice of multiple use on the National Forest System and has 
done so for decades." 


It is well known that the application of multiple use management 
to public lands in the National Forest System was confirmed and 
continued as a statutory directive by virtue of the Multiple Use 
Act of June 12, 1960. That Act defines "multiple use" to mean: 
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The management of all the various renewable surface 
resources of the national forests so that they are 
utilized in the combination that will best meet the 
needs of the American people; making the most judi- 
cious use of the land for some or all of these 
resources or related services over areas large 
enough to provide sufficient. latitude for periodic 
adjustments in use to conform to changing needs and 
conditions; that some land will be used for less 
than all of the resources; and harmonious and coor- 
dinated management of the various resources, each 
with the other, without impairment of the produc- 
tivity of the land, with consideration being given 
to the relative values of the various resources, 
and not necessarily the combination of uses that 
will give the greatest dollar return or the great- 
est unit output. 


The 1960 Act declared: "The establishment and maintenance of 
areas of wilderness are consistent with the purposes and pro- 
Visions Of thisuAct..: 


This statutory concept of 1960 was founded upon the long 
established doctrine and practice; in the Forest Service as 
described by Mr. Baker. 


In 1962 a report "Multiple Use of Land and Water Areas" was 
submitted to the Qutdoor Recreation Resources Review Commis- 
sion by John Shanklin, a forester in the Office of the 
Secretary, Department of the Interior (ORRRC Report No. 17). 
Contained in the report were statements submitted by the 
Department's land-managing bureaus reflecting the extent to 
which multiple use management principles were then being 
followed. Extracts from the statements are quoted below: 


National Park Bacal "We believe that the term 

‘national NEOs use' would more accurately describe 
this Service's position, wees of multiple use, 

primary use, or single use.' 


Bureau of Reclamation: ''The Bureau of Reclamation 


is committed to the concept of multiple use in its 
resource development program." 


Bureau of Land Management: "To the extent that it 


has had land classification and resource management 
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authority, the Department of the Interior, through 
its Bureau of Land Management, has for many years 
been putting into practice the principles of multi- 
ple use. In essence, these practices involve the 
determination without preconceived prejudices among 
the various end uses themselves of appropriate 
plans and programs for the management of tracts of 
land and the natural renewable and nonrenewable 
resources on the land and the determination of the 
land tenure and other use arrangements which can 
best realize the use~potential. Multiple-use 
theory and management practices, therefore, are an 
intimate part of Bureau of Land Management activi- 
ties." 


Bureau of Sport Fisheries and Wildlife: "The 


Bureau of Sport Fisheries and Wildlife manages its 
waterfowl refuge areas on the basis of dominant 
use, rather than multiple use .. . They are and 
should be managed and developed primarily for the 
benefit of the migratory bird resource .. . The 
Bureau has, however, a considerably broader inter- 
est in the multiple-use theory than as applied to 
its own lands and waters. As the principal Federal 
agency in its field, the Bureau of Sport Fisheries 
and Wildlife has a strong and special interest in 
the policies and programs of Federal agencies 
charged with the management of Federal lands admin- 
istered for the benefit of all the people and their 
interests, where there is no dominant purpose." 


The Department of the Interior, in 1963, sought specific stat- 
utory multiple-use management authorization for certain public 
lands administered through the Bureau of Land Management. The 
legislation sought would have been permanent in form and 
similar to the 1960 Act. It would have recognized and author- 
ized the continuation of management practices which were 
already substantially in effect. The Classification and Mul- 
tiple Use Act of 1964, however, authorized and directed that 
multiple use and sustained yield management be supplementally 
carried out only on an interim basis and only upon lands 
"determined to be suitable for interim management in accord- 
ance with regulations promulgated pursuant-to this Act." The 
promulgation of the regulations and their application by the 
Bureau of Land Management, under procedural provisions of the 
1964 Act, have involved widespread public participation. 
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The Department welcomes comments such as that offered by the 
Sierra Club (January 11-12, 1968) to the effect that the 
Classification and Multiple Use Act is "opening new vistas" 
in public land management. 


The Problem of Definition 
"Multiple use,'' a term that grew up in the forestry profession, 
is now popularly used by persons from all walks of life. In 
the Shanklin report, referred to above, it was brought out that 
a ''second meaning" has developed which differs widely from the 
Forest Service concept. This second meaning, Mr. Shanklin 
wrote, "appears to be advocated by industrial land owners and 
it implies the accommodation of a maximum of other compatible 
uses with the highest single use of the land, which is for the 
most part timber production." He added: 'In the water area, 
we find that, for the most part, the definition of multiple 
purpose follows very closely that of the industrial forest 
owners for multiple use." 


Mr. Shanklin went further to cite differences between certain 
professional foresters in the applications they had made of 
multiple use management principles. He explained this phenom- 
- enon by saying: "Both groups were right in their contentions, 
but neither group was discussing the definition of multiple 
use within the regional and vegetative limitations of the 
other group." 


Serious concern must be expressed regarding this problem of 
semantics, which has appeared in the Commission's public hear- 
ings and in its deliberations with its Advisory Council. 


In its present statutory definitions, multiple use refers to 

a particular:kind of systematic public land management. Two 
of its characteristics are (1) that it is not applied to indi- 
vidual parcels, but rather to larger areas of land, and (2) 
that within a management unit any. particular kind of land use 
activity may well be prohibited on some of the parcels. 
Despite these basic truths, some witnesses seemed to believe 
that the elimination of a particular use would violate the 
multiple use concept. 


The American Forestry Association statement of January 11, 
1968, for instance, declared when relatively large areas are 
designated for specific purposes, such as wilderness, recrea- 
tion, nature trails, and scenic rivers, the effect is to 


restrict the area under multiple use. The Department does not 
believe that.this is a valid conclusion within the statutory 
concept. Within that context, the question posed by the 
American Forestry Association is rather one of considering the 
extent to which allocations of land to specific purposes 
restricts other kinds of land use activities within the geo- 
graphical area of concern. The question is whether a system 

of multiple use management is capable of providing wise land 
use allocations, both commercial and noncommercial in character. 


The Colorado Mining Association's interpretation, to take 
another example, seems to assume that the multiple use goal is 
to put every acre to as many uses as it can support at the 
same time. 


The Department has noted that many witnesses before the 
Commission have endorsed continuation of the multiple use man- 
agement concept as it applies to public lands administered 
through the Bureau of Land Management. Among organizations 
expressing general endorsement of the multiple use concept as 
'it applies ta BLM lands were the National Wool Growers Associa- 
tion, the American Forestry Association, the Wyoming Stock 
Growers Association, the Colorado Mining Association, and the 
Independent Petroleum Association of America. 


If multiple use management is to become fully effective over 
the public land segments where it is appropriate, the profes- 
sional and statutory multiple use concept must be more clearly 
understood by the general public. Multiple use management, if 
correctly understood, is not only good public policy--it is 
good common sense. But the necessity for making hard choices 
remains. And the harder choices are becoming more frequent. 


ORGANIZATION, ADMINISTRATION, AND BUDGETARY POLICY 


There is a special difficulty in identifying the organiza- 
tional, administrative practice, and budgetary problems | 
associated with the public land laws. There is no dearth of 
such problems. But they exist in somewhat of a different 
framework than most of the public land problems. 


For one thing, most of them are capable of remedy within 
existing legislative authorities. Our need usually is to 
resolve the many pros and cons which are associated with the 
problems. 


Another characteristic of these problems is that they tend to 
come and go with the stresses which produce them. This 
year's problems are not entirely those that were with us last 
year. 


Finally, a significant element in treating such problems is 
being able to assign manpower and money to their identifica- 
tion, analysis, and correction. This the Department does to 
the fullest practicable extent. Each year important improve- 
ments are made in organization for and administration of the 
public lands. 


The organization and management problems cited by the citi- 
zens' comments mostly were within existing legislative 
authority to correct. The bureaus and offices are working 
toward such action. It must be recognized, of course, that 
in many instances the citizen was speaking only from his 
point of view and that other citizens may be in opposition. 


There are some massive problems in this area of which the 
Commission is aware. There have been many suggestions, for 
“mstance, that some land management agencies should be con- 
solidated and that specific functions, such as the recreation 
functions of the Corps of Engineers, be transferred to the 
Department of the Interior. 


Some witnesses, including the National Association of Manufac- 
turers, advised that the existing organization of departments 
and agencies is capable of administering Federal natural 
resource functions. Others have advised that the existing 
organization causes problems of duplication and inefficiency. 
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The possibilities and the pros and cons are considerable. 

Most of them are adjustablé within the President's reorganiza- 
tion authority should he see fit to do so and the Congress is 
willing to consent. 


Some problems, many of which are referred to elsewhere in 
this report, persist because of inadequate legislative auth- 
ority or because the legislative wisdom of another time has 
become outgrown. 


Advisory Boards - Taylor Grazing Act 


The wisdom of utilizing specially qualified citizens in 
advisory capacities has long been recognized by the Depart- 
ment. Thus legislative authority has been sought in various 
instances for the establishment of advisory commissions and 
boards, together with funds and guidance for their use. A 
notable instance of this is the provision for advisory boards 
in the administration of grazing districts established under 
the Taylor Grazing Act. 


This Act is now creating problems in the administration of 
the public lands since it was specifically oriented to the 
use of the Federal range for livestock purposes. Today other 
uses for these same lands have been further recognized or 
developed, such as recreation, watershed, and wildlife habi- 
tat. The problem is that the district boards set forth in 
the Act are not structured for the multi-interest memberships 
which today's pattern calls for. 


Also, the Act provides for a measure of Advisory Board par- 
ticipation in the administration of public grazing use while 
other use interests are limited under Executive Order 11007 
(1962) to advisory roles only. The Department believes that 
the role of Advisory Boards with respect to the public lands 
needs re-examination toward a more suitable Federal-local 
partnership relationship. 


Grazing Districts and "Section 15'' Lands 


When first passed, the Taylor Grazing Act limited the number 
cf acres which could be incorporated within grazing dis- 
tricts. This led to the establishment of erazing districts 
where sufficient concentrations of grazing activity existed 
to justify their creation. .{[t. alse left mych: land outside of 
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the districts which also supported grazing. These lands are 
administered under Section 15 of the Act. 


The amount of "Section 15" land was ‘reduced through revisions 
of the acreage limitation and related transfers of adjoining 
lands to grazing districts. But there remains a substantial 
body of land which must be administered through the Section 
15 provisions. Today, with the public lands increasingly 
subject to multi-use demands, this historic division of the 
lands needs review. The distinction between the two types 

of lands offers one more example of how similar lands must 

be administered differently because of different legal 
requirements. 


Management Goals 


The Classification and Multiple Use Act of 1964 recognized 
that the Federal relationship to the so-called "vacant" pub- 
lic lands was changing and that it was reasonable, in some 
instances, to assume that Federal actions with respect to 
them should be positively oriented to their management and 
development rather than passively expecting disposal with a 
related disinterest in Federal investments. This Act, how- 
ever, is a temporary one whose provisions expire for most 
purposes on December 31, 1970. | 


In the meanwhile, the Bureau of Land Management has taken 
measures to improve its organizational capability and to 
develop suitable programs. It district offices are now 
staffed for multiple use management at the point of primary 
impact. The Washington office has been re-oriented to 
strengthen its leadership capabilities. There is a limit, 
however, to the steps which can be taken under temporary 
authorizations to promote over-all organizational effective- 
ness. 


Budgetary Practices 


Public land administrators seem to be perenially seeking 
larger appropriation authorizations and larger appropria- 
tions. There is nothing new in this. 


One kind of limitation often imposed by the budgetary process 
on Federal land management was described as follows in a 1939 
House document (''Federal Ownership of Real Estate and Its 
Bearing on State and Local Taxation," 76th Cong., lst Sess., 
DOE. “No J OWE} 


The agencies have been made to ccnform to budget 
ceilings and controls for their business-type 
activities which are not drawn in terms of the 
potential for development and of the opportunity 
for compensating revenue, but instead are designed 
to fit into the same pattern as other governmental 
activities which do not produce raw materials and 
direct revenue. 


Dr. Marion Clawson has summarized the causative forces under 
five headings as follows ("A Public Land Review, Part III," 
American Forests, May 1965): 
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The budgetary process is slow and inflexible; 


Capital investments are treated as current 
operating expenses}; 


Changes in budget allowances lag behind 
changes in programs; 


Alternative choices are largely omitted; and 


Citizen participation is at an inadequate 
and overly specialized level. 


The Department concurs with the American Forestry Association 
and others who testified that the existing systems of ear- 
marking public land revenues for particular expenditure pur- 
poses tend to restrict freedom of choice in planning and 
budgeting for public land expenditures. 


USER FEES AND CHARGES 


A basic concept relative to the management and utilization of 
public lands is that where there are identifiable user bene- 
fits of value the user should pay an amount equivalent to the 
fair market value of the benefit derived. However, applica- 
tion of this concept is difficult because of factors such as 
the following: 


Existing laws establish payment guidelines or requirements, 
some of which are not consistent with .a fair market value 
concept. The degree of administrative latitude varies 
widely. 


Permitted uses range from exclusive occupancy to incidental 
shared occupancy. Resource considerations range from total 
removal of nonrenewable resources such as minerals, removal 
of renewable resources such as forage and timber, to area 
occupancy with no physical resource removal such as for 
recreation. In some instances, utilization will improve on- 
site resource values. It also may be of importance to adja- 
cent lands both public and privately owned. 


There is a wide range of tangible benefits and their relative 
value to the individual users and the general public. A 
resource such as timber is subject to explicit appraisal in 
terms of log values. However, other public values likewise 
may be involved. By contrast, various intensities and types 
of use of public lands for recreation may not be subject to 
precise benefit evaluation and value recovery through user 
fees. 


Demand for the products of public lands varies widely. In 
some instances, prices bid represent "survival" competition 
between bidders rather than the fair market value. In other 
instances, there is no real competitive demand for use of 
such resources. 


Appraisal procedures generally must rely on historical trans- 
action data rather than projections of costs, sales returns, 


and: other factors. 


The cost of administering user fees may approach or exceed 
the amount of the fees that would be collected. 
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Public reaction to user fees varies widely, ranging from 
charges of "give away'' or "windfall," if less than strictly 
full-value payments are charged, to objections to any type 
of user fees. Frequently there is a wide deviation between 
those with direct involvement in the benefits and those who 
are not. 


Often there are multiple benefits which are difficult to spe- 
cifically allocate to a single use or user. 


Some charges are based upon recovery of Federal costs, with 
or without interest considerations. As such, they may only 
coincidentally represent the economic or other benefit values 
to the recipient. 


State and local government reactions vary ee upon fac- 
tors such as: 


L.- Extent of dependence on income from shared 
Federal revenues. 


2. Nature and extent of local economic impacts 
such as immediate dependency on the public 
land resource; general economic activity 
stimulated by use of public lands; and the 
demand for public services that local gov- 
ernments must provide. 


3. Degree to which other local interests are 
involved, particularly regarding related 
resource use considerations. 


4. Relationship to the use and management of 
State and local government lands. 


5. Relationship to State and local government 
needs, plans and programs (local, regional, 
State-wide, national). 


For many types of uses, evidence as to comparable transac- 
tions or similar uses of State, local government or private 
lands either is nonexistent or not available. Where gener- 
ally similar uses exist, the conditions of use often vary so 
widely from those associated with the use of Federal lands 
as to destroy appraisal comparability. 
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User Fee Problems Minera ls 


Existing statutes provide for disposal of Federally-owned 
mineral lands or mineral interests by a variety of methods. 
One major system (location and patenting) results in aliena- 
tion of title to the land underlain by the mineral while the 
other major system (leasing) retains in the Government the 
fee title. 


Mining law minerals. Upon making final proof, patents to a 
fee title are granted upon the payment of $2.50 per acre in 
the case of placers and $5.00 per acre in the case of lode 
claims. The prices established in the 1872 Act have remained 
unchanged. In order of national production, the following 
minerals are the principal types that can be filed for under 
the mining law: copper, iron ore, zinc , molybdenum, lead, 
uranium, gold, silver, vanadium, and bauxite. 


The structure of charges tends to encourage the filing of 
spurious claims. There is no direct relationship between the 
value of the minerals or other land values obtained and the 
amount paid. The extent of benefits derived by the claimant 
is not publicly known. 


Materials. The Materials Act provides for the sale of 
certain materials which previously were locatable under the 
mining laws. Major materials are sand, gravel, fill mate- 
rial, cinder and other volcanic material, and building stone. 
Sales may be either competitive, if such is indicated, or 
negotiated, if in the public interest or it is impracticable 
to obtain competition. When sold by competitive or negoti- 
ated methods, appraised fair market value is the minimum 
price. Free private use is granted for minor amounts, 
usually restricted to nonprofit organizations. Free use is 
allowed to Federal or State agencies or subdivisions. 


Free use disposal to other Government agencies involves only 
a cost to the disposing agency; also it may create an 
unequal benefit, particularly for highway construction 
toward which the Federal Government already contributes 
under Federal Aid Highway formulas which take into account 
the presence of public land. 


Free disposal may involve the :limination of a market for 
private sales of like materials. 
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Leasable minerals. For certain minerals other than oil and 
gas, prospecting permits are issued noncompetitively on a 
first-come, first-served, basis for lands under which there 
is no deposit of minerals known to be of sufficient quality 
and quantity to warrant development. The permit carries with 
it a preference right to lease if a deposit is discovered. 
Rental is a fixed amount per acre per year. Leases are 
issued on a competitive basis for deposits known to be of 
sufficient quality and quantity to warrant development. In 
this situation the lease goes to. the highest bidder. . The 
agency's estimate of fair market value is not announced. The 
bid may be awarded at a price greater or less than the esti- 
mated fair market value. 


For oil and gas, the lands outside of the known geologic 
structure of a producing field may be leased noncompetitively 
on a first-come, first-served, basis. Rental payment is 
based upon a fixed amount per acre per year. Royalty pay- 
ments are made at a fixed 12% percent on production, which is 
the traditional landowner's royalty:and is not directly 
related to the estimated fair market value of particular 
prospects. Deposits within the known geological structure of 
producing oil or gas fields are leased on the basis of compet- 
itive bonus bidding. Rental payments are made at a fixed 
amount per acre per year. Royalties are on production, based 
upon a sliding scale dependent upon the amount produced. 
Royalty rates are ‘related to production but not to the esti- 
mated fair market value of particular prospects. 


The present noncompetitive system undoubtedly leads to many 
thousands of filings for oil and gas that would not appear 
under competitive bidding. A layer or middlemen has been 
created acting between the United States as landowner and the 
mineral developer. 


Whether the Government realizes more or less aggregate reve- 
nues by virtue of the present arrangement would be difficult 
to establish. It is known, however, that multitudes of 
people spend substantial sums and deveiop large hopes which 
never materialize. 


User Fee Problems~--fimber 
Timber administered by the Bureau of Land Management is sold 


under the provisions of two basic statutes. The "O&C" Act 


159 


governs sales from "0&C"' lands located in western Oregon. It 
provides that timber sold annually, or so much thereof that 
can be sold, will be offered at reasonable prices on the 
normal market. 


Timber on other public lands managed by the Bureau is sold 
under the Materials Act. Pricing for timber or other mate- 
rials requires payment of adequate compensation as determined 
by the Secrétary of the Interior. 


In both of these instances, the existing pricing practices 
reflect the concepts outlined in Bureau of the Budget 
Circular A-25 and are guided by the concept that the Federal 
Government should recover fair market value for timber. 


Bid prices in timber sales for three fiscal years 1965-67 
averaged substantially above the preceding three-year period. 
Average prices ranged from 60 to 75 percent above appraised 
prices--in the order of about $12 to $15 per thousand board 
feet over the Bureau's appraised price. 


The pricing objective is to obtain an amount at least equiva- 
lent to fair market value through the use of competitive 
bidding. Minimum acceptable price is established by a so- 
called “economic appraisal methced" in which estimated cost of 
logging, transportation, and milling, plus an'allowance for 
profit and risk" is deducted from estimated end-product 
recovery value. Substantial advance information is provided 
to prospective bidders on sales plans and specific details 

of individual sales to facilitate informed and intelligent 
bidding. 


Two bidding methods are utilized. The method generally pre- 
ferred from the industry's standpoint is the usual kind of 
oral auction, allowing any bidder to bid again until one is 
successful. Sealed bidding without subsequent oral auction 
is also used but less often. 


Despite the use of a bidding system generally preferred by 
industry and the traditional sharp spread between sales 
prices and appraised values, there have been regular and 
consistent representations from the timber industry that the 
base appraised minimum acceptable price should be lower. 
These expressions have been variously linked to other con- 
cerns: that the volume of timber as estimated by the agency 
could be higher than the actual recovery will be; that the 
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end-product values assigned are higher than those likely to 
be realized; and that the so-called allowance for profit and 
risk or the estimated cost of production has not been placed 
sufficiently high to assure stability and a reasonable profit 
to the prospective bidders. é 


Federal timber appraisals are based on average situations and 
the conditions pre-existing the appraisal date. The pricing 

system leaves to the competitive bidding mechanism the func- 

tion of reflecting actual market value. 


The Federal Government is the largest single seller of timber 
in some localities and by necessity conducts its business on 
the open market principle. By contrast, most private timber 
is not sold by an open market method and the majority of it 
is cut by firms which own mill and manufacture facilities. 
Many of these firms secure both public and private timber, in 
addition to timber from their own lands. The existence in 
some localities of mill capacity substantially larger than 
the available "free market" timber has produced extremely 
heavy competitions for public timber in such areas. 


Recognizing the continuing problem of appraised and bid 
timber prices, the Bureau of Land Management is revising its 
appraisal system toward a higher degree of conformity with 
Forest Service timber appraisal systems. Completion is 
planned for 1968. 


User Fee Problems--Forage 


The pattern of public land ownership and ifs relationship to 
base ranches owned by stockmen is such that significant 
interdependence exists. The ownership of one creates the 
opportunity and need for use to the other. Accordingly, 
livestock forage utilization generally is based upon the 
premise that a rancher will use the same general public land 
area annually to graze the forage produced. The use is 
essentially noncompetitive. 


The Taylor Grazing Act, in reference to public lands within 
erazing districts,’ contains specific provisions relating to 
payments to be collected from the permittees. Two kinds of 
annual charges are prescribed: (1) a range-improvement fee 
and (2) a grazing fee for the use of the range. As to the 
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latter, the statute provides that the fee shall be "reason- 
able" and that in fixing the fee the Secretary shall ''take 
into account the extent to which grazing districts yield 
public benefits over and above those accruing to the live- 
stock users." 


The factual interlocking of the base ranch properties with 
the permitted public land forage, and the fact that the 
grazing privilege is transferable with the sale of the base 
ranch properties, has tended to price the public land forage 
below what would be competitively bid if the forage were 
offered on the open market. 


Industry witnesses before the Commission have discussed the 
symptoms of deterioration in base property investments that 
are created by the possibility of losing the permit. Few 

of them have discussed the basic cause which is the fact 
that the users have not paid the Government for the prefer- 
ence over other ranchers that has been granted to them. At 
the same time, the price of the forage annually consumed has 
been below prevailing prices in private transactions. These 
two factors. have been capitalized into the price at which 
the base properties have changed hands. 


In the case of lands administered by the Bureau of Sport 
Fisheries and Wildlife, grazing fees are based on local pre- 
vailing rates. It is difficult to explain to the public and 
users the reason for this divergence from the rates on lands 
managed by the Bureau of Land Management and the Forest 
Service. Often the lands are immediately adjacent to each 
other. In some cases, livestock are transferred directly 
from one agency's land to another. 


User Fee Problems--Outdoor Recreation 


Outdoor recreation user fee problems arise in several kinds 
of situations: 


1. Charges for public lands or facilities leased 
to individuals for development or operation 
to provide public recreation opportunities. 

: \ 


2. Charges for public lands leased or permitted 


for exclusive use of individuals or organiza- 
Bion Si 
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3. General use fees such as the "Golden Eagle 
Passport." 


4. Specific "one-time" user fees. 


5. The Duck Stamp, which is in the nature of a 


Federal license for hunting migratory water- 
fowl. 


6. Free use where recreation benefits are nom- 
inal or where thé cost of collecting a fee 
would be excessive. 


7. Other types of free uses such as the stock- 
ing of Federally reared hatchery fish in 
lakes and streams for which no Federal 
charge is made to the fisherman. 


Most recreation sites managed by the Bureau of Land Manage- 
ment were constructed to solve a resource deterioration 
problem on sites frequented by the public. Such sites gen- 
erally provide only the necessary minimum facilities to pre- 
vent further resource damage. Refinement or installation of 
special facilities in the sites to enhance visitor enjoyment 
of the public lands recreation opportunity are virtually 
nonexistent or kept to a minimum. Experience indicates most 
of the facilities, while vitally needed and widely used, 
seldom produce a situation where the collection of fees 
could be justified when weighed against the cost of collec- 
EiLon, 


By contrast, National Park System areas often require inten- 
sive development to accommodate heavy visitor impacts and to 
provide the quality of interpretive and other services needed 
to assure that visitors are provided the quality of recrea- 
tion experience desired. Much of this involves factors of 
education or appreciation that may not be considered solely 
as recreation. Use‘of this nature is.well suited -to the con- 
cepts of the "Passport" concept. Where special services or 
other factors are provided, additional fees are charged based 
upon the estimated value of such factors. Where land or 
facilities are leased for private operation to meet public 
needs, fees generally are based upon a percentage of the per- 
mittee's annual revenue from suc’ business. 
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No provision now exists for standardizing all Federal recrea- 
tional facilities, services, types of use, or opportunities. 

Likewise, other than under "Passport," there is no standard- 

ization of fees. The result may appear to be wide variations 
which can be particularly confusing to the recreationist who 

frequents different Federal areas. 


There is a significant public opinion against charging for 
recreational use of Federal lands, particularly where no 
special service is provided. Inequities of enforcement com- 
plicate administration and add to public reaction. Lack of 
authority to arrest or detain willful violators seriously 
inhibits administration. 


The imposition of recreation user fees also imposes addi- 
tional costs for the operation and maintenance of recreation 
areas. On a free use basis, users generally are content with 
simple facilities and minimum services. When a fee is charged, 
users tend to expect and demand more facilities and services. 


The concept of payment of outdoor recreation fees commensu- 
rate with the benefits derived generally is sound and con-~ 
sistent with policies for use of other public land resources. 
However, it. is difficult to establish benefit values that can 
be converted to a corresponding fee. At best, such fees must 
be based on judgment factors which may be subject to wide 
disagreement among even those closely associated with outdoor 
recreation. 
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ADMINISTRATIVE PROCEDURES 


The administrative process has been defined as the application 
of authority to make legislation effective. Some writings on 
administrative procedure confine the term "administrative 
agencies'' to the specialized boards or commissions regulating 
certain industries or subject matter. But the proprietary 
agents of the government, in the larger sense, cannot be 
excluded. 


Many of the highpoints in conservation history have also been 
highpoints in legal history. Redevelopment of the older 
administrative law relating to natural resources has been 
stimulated by the thinking of conservationists. In turn the 
conservation movement has benefited from innovation within 
the legislative, judicial, and administrative ranks. As the 
present search for environmental management proceeds, proper 
selection of legal procedures is of:major importance. (See 
Netherton, "Implementation of Land Use Policy: Police Power 
vs. Eminent Domain," Land and Water Law Review, 1968). 


It would be duplicative and infeasible for the Department to 
present in this form a full-scale analysis of administrative 
procedural problems as they occur generally. The treatment 
given here, accordingly, is limited to certain specialized 
matters arising in the public land field. These matters 
include many but not all of the procedural problems identified 
prominently in the Commission's hearings. 


Uniformity of Procedures 


The question of uniformity between agencies has been fre- 
quently raised. On July 8, 1965, the Department advised the 
Senate Committee on the Judiciary: "We agree that administra- 
tive procedures should be as uniform as possible, but we 

doubt that they: can be entirely uniform." Evidence that a 
variation exists should not in itself be taken as a problem. 


Rulemaking 


The Department also advised in 1965 regarding the "public 
property'' exception to the rulemaking requirements of the 
Administrative Procedure Act. The exception was cited by 
several of the Commission's witnesses as creating a problem 
for them so far as the Department's rulemaking is concerned. 
The Department advised that it was unaware at that time that 
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the exception had raised any significant problems. As the Com- 
mission knows, the Department ordinarily gives formal notice 

of proposed rulemaking before final adoption. A period of 

time is then reserved for public comments. The practice 
recognizes that the Executive Branch needs some discretion in 
the use of rulemaking procedures. 


The Independent Petroleum Association of America has cited to 
the Commission as problem-causing the issuance on September 

5, 1967, of the Solicitor's Opinion (M-36686) which had the 
operative effect of withholding thenceforth from noncompeti- 
tive leasing any oil and gas properties that are declared, 
subsequent to the filing of a noncompetitive offer, and prior 
to the issuance of a lease to be within the known geological 
structure of a producing oil or gas field. Since the opinion 
held as a matter of law that the then existing procedures 
which were provided for by regulation, were incorrect, no use- 
ful purpose could have been served by publishing the necessary 
regulatory change for comment. 


In instances, however, where the Secretary is permitted to 
exercise discretion the trend of practice in the Department 
for some time concerning public land matters has been toward 
more frequent use of public notice before rules are finally 
adopted. (See Carver and Landstrom, "Rule-making as a Means 
of Exercising Secretarial Discretion in Public Land Actions," 
Arizona Law Review, 1966). 


Public Land Appeals 


The major problems identified under this heading include: 
(1) independence of appellate review; (2) issues of fact; 
(3) delayed decisions; and (4) levels of appeal. 


Independence of appellate review. A frequent source of crit- 
icism is the fact that the functions bath of prosecuting and 
deciding public land cases are exercised in part by the 
Office of the Solicitor as an organizational unit. Witnesses 
for the National Coal Association stated, for example, that 
attorney personnel in the Office of the Solicitor are ‘or 
could be directly involved in a case at all levels: (1) by 
advising the officer making the initial decision; (2) by 
representing the Government before a hearing examiner; (3) by 
advising the Director of the Bureau of Land Management; and 
(4) by deciding the case or participating in its decision at 
the Secretarial level. 
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In part, this criticism stems from an uriderstandable tendency 
to consider the Department's appellate system as a judicial, 
rather than an administrative, function. The ultimete deci- 
Sion in public land matters must be the responsibility of the 
Secretary who is the accountable officer. The appellate sys- 
tem is the method by which the Secretary provides for the 
review of the decisions of subordinate officers to whom deci- 
Sion-making authority has been delegated or redelegated. The 
Department feels that the problem is more apparent than real 
when the nature of the system's function is understood. 


For a more complete analysis of the appellate system and its 
function, attention may be directed to the published report 
of hearings before the Subcommittee on Public Lands of the 
Senate Committee on Interior and Insular Affairs on S. 758, 
88th Cong., lst Sess., held May 6 and 7, 1963. 


Issues of fact. The American Mining Congress representatives, 
January 11, 1968, stated that "the factual issues in most 
public land adjudications are resolved on an ex parte basis 
by the agency itself." In partial substantiation, the repre- 
sentatives stated: "At every level of appeal, the adjudica- 
tor may rely upon additional material not considered at the 
level below. It is possible, therefore, that an applicant 
may never be heard at all on the issue which is ultimately 
dispositive of his case." It should be pointed out, however, 
that under the practices pertaining to mining claim contests, 
cases on appeal must be decided only upon the contest hearing 
record. 


In appellate cases not arising from contests, however, the 
appellant is allowed to raise new issues and submit facts not 
present at the level of the initial decision. There are those 
who have felt that this procedure may be unfair to the general 
public insofar as it is represented by the Government officer 
from whose decision the case has been appealed. That officer 
or others at his organizational level, are not ordinarily. per- 
mitted to answer the new issue or rebut the new evidence 
offered by the appellant. 
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Delayed decisions. The Department agrees that delayed deci- 
sions on appeals cause problems for appellants. However, in 
the last five years measurable progress has been made in 
reducing the appeals backlog and, consequently, the time lag 
between the filing date of an appeal and final decision. For 
example’, prior to 1963, the Solicitor's office had a backlog 
of as many as 796 cases pending. As of the present time, the 
backlog averages 100 cases. As a result, the elapsed time 
between receipt of an appeal and final decision has been more 
than halved. 


There are some cases in which a final decision has been 
delayed pending the result of judicial action which might have 
a direct effect upon the case disposition, but most cases on 
appeal to the Secretary are disposed of in from six to twelve 
months. This compares favorably with many courts handling 

the same or a smaller volume of business. . 


Levels of appeal. Some critics have indicated a belief that 
an added burden is placed upon appellants by virtue of the 
existence of two levels of appeals in non-hearings-examiner 
cases. It may be agreed that the elimination of one level of 
appeal could conceivably reduce the time lag between perfec- _ 
tion of an appeal and final decision. The Department has felt, 
however, that maintenance of the present two-level system is 
administratively preferable and that it works to benefit 

those appellants wishing to take advantage of each of the two 
levels open to them so as to result in a more detailed and 
adequate over-all development of facts and issues before 

final decision. 


Judicial Review 


Agency discretion. Several of the Commission's witnesses 
have advised that &é problem arises for them because of the 
"committed to agency discretion" exclusion to judicial review 
embodied in the Administrative Procedure Act. As the Depart- 
ment advised the Senate Committee on the Judiciary in 1966, 
the APA excludes from its judicial review provisions any 
agency action that is by law committed to agency discretion. 
The Department ‘stated: 


The ... . provision recognizes that there are many 
statutes which merely authorize agencies to act, 
such as the granting of loans to commercial fish- 
erman pursuant to the Fish and Wildlife Act of 


! 
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1956, as amended (16 U.S.C. 742c). In such cases, 
the agencies’ discretion is complete and the 
refusal to act is not reviewable. 


Critics of this status of the law might well be invited to 
examine the Senate hearings on APA revisions. During the 1965 
hearings, Professor Kenneth Culp Davis made the following 
remarks: 


* « « &€S soon as you study that over, and I have 
written on the subject quite extensively and my 
analysis is this, and every court has followed 

it, I think, that you emphasize the word "com- 
mitted" except so far as agency action is com- 
mitted so far as to be judicially unreviewable 

» « » and so the Supreme Court has held in many 
cases .. . that even if there is an abuse of 
administrative discretion, the determination by 
the agency is unreviewable. This has been the law 
from the beginning, is now the law, and ever shall 
be the law so far as I can tell, in the nature of 
things, even though it appears that any individual 
who is not familiar with the reasons for this may 
be surprised by it and somewhat disconcerted by it. 


The point should be made, however, that judicial review is 
broadly granted in cases not resting on agency discretion. For 
example, judicial review is available from final administrative 
determinations of the Secretary of the interior in the formal- 
ized adjudication and hearings procedures in mining contests and 
grazing preference cases, in accordance with provisions of the 
Administrative Procedure Act. Even in kinds of actions left to 
djscretion, judicial review may be available on issued of admini- 
strative due process. In this regard the courts have generally 
upheld the Secretary's determinations of questions of fact on 
matters within his jurisdiction as well as his construction of 
the statutes he administers and the regulations and others 
promulgated under them. 


Statute of limitations. Some of the citizens appearing before 
the Commission have expressed an interest in obtaining early 
court review of final administrative determinations of the 
Department. This consideration would appear to be prompted 
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by the lack of a statute of limitations in cases other than 
oil and gas. 


By the Mineral Leasing Act Revision of 1960, provision was 
added to the Mineral Leasing Act of 1920, as amended, for a 
90-day limitation period on the time within which an action 
can be brought in the courts to review a decision of the Sec~ 
retary of the Interior in oil and gas leasing matters. The 
90-day limitation runs from the date of the final decision of 
the Secretary of the Interior. 


No such statutory provision is available to impose a period 
of limitations on the time within which an action can be 
brought in the courts to review a final decision of the Sec- 
retary in public land matters, mining cases, or in leasable 
minerals cases involving other than oil and gas. 


Hearings and Contests 


The lack of. right to demand hearings in all classes of public 
land adjudications has been viewed as a problem by some wit- 
nesses before the Commission. 


Two types of hearings are provided for in the Departmental 
regulations (43 CFR Subparts 1843, 1850, and 1852): (1)those 
required by statute or as a matter of constitutional due 
process, as in contest cases; and (2) those committed to the 
discretion of the Director, Bureau of Land Management, in 
cases where hearings are not deemed to be required as a mat- 
ter of practice or law, as in protests or other kinds of 
non-contest cases. In the latter mentioned cases, involving 
the allowance of discretionary hearings on issues of fact, 
the Director does not, as a matter of practice, grant a hear- 
ing unless it appears that there is a controversy over a 
material question of fact. 


It would be impractical and an unnecessary burden to establish 
a right to demand hearings in those cases in which no disputed 
issue of fact exists. Generally speaking, in such cases 
purely issues of law or matters of agency practice which may 
be put into question can be adequately covered in written 
submissions. If the applicant feels that written submissions 
are inadequate, he may request an opportunity for the pres- 
entation of oral argument but oral argument is not a matter 

of right. The Department has believed that to compel the 
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adjudicating officer to hear oral argument in each case would 
result in unnecessary delay in the disposition of cases. 


A number of the Commission's witnesses testified that hard- 
ships had been caused by the lack of a legal provision making 
it mandatory to hold a public hearing before any significant 
change is made in the tenure status or use classification of 
any tract of public lands, or at least any sizable block of 
lands. Some witnesses suggested that the existence of this 
problem is keyed to the number of acres involved in the case. 


The Department has long had a practice of exercising discre- 
tion to hold public hearings where essential facts involved 
in proposed public land actions could not be verified by 
other means or where substantially varying viewpoints were 
known to exist among large numbers of persons. It has long 
been felt that hearings would be wasteful in the large major- 
ity of cases which involve insignificant factual issues and 
limited numbers of viewpoints, each of which can be fully 
expressed through correspondence. 


The Department recognizes the problems involved in fairly and 
intelligently exercising administrative choice, at various 
levels of authority, in deciding when to hold public hearings 
and when not to. It would seem to be difficult to establish 
whether the presence or absence of a public hearing materi- 
ally affects the nature of the decision made, regardless of 
the number of acres, assuming full and fair opportunity is 
provided for the mobilization of facts and opinions by means 
other than public hearings. 


Hearings in mineral lease cases. A suggestion of the Rocky 


Mountain Oil and Gas Association contemplates the allowance 
of opportunity for comment by a mineral applicant where 
special mineral leasehold provisions are proposed by the 
agency administering withdrawn lands and for hearing, where 
necessary. 


In the adjudicative and appellate processes the Department 
allows cpportunity for comment by a mineral applicant on pro- 
posed special mineral leasehold provisions recommended by 
agencies. administering withdrawn lands. The Department has 
suggested also that applicants for such lands contact the 
administering agency for any clarification or modification 
desired on the special recommended provisions, allowing exten- 
sions of time for such purpose. This practice is generally 
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acceptable and sufficient, the determinations in the cases 
being based upon the record evidence assembled by the parties. 
However, where hearings seem appropriate to establish the 
facts in such cases, they may be ordered under present regula- 
tions. When hearings are necessary, they are conducted by 
hearing examiners appointed in accordance with provisions of 
the Administrative Procedure Act and they are held in con- 
formity with the procedural requirements of the Act. 


Contests. One witness suggested that the Department, as con- 
testant in a mineral contest proceeding, should be precluded 
from offering testimony of full time employees as expert wit- 
nesses. The reason for the suggestion was not given. The 
suggestor may believe that Government specialists in the role 
of expert witnesses cannot be factual or objective. 


A contest, such as against the validity of a mining claim, is 
an adversary proceeding, and the Government as a party is 
responsible for presenting a prima facie case, All testimony 
in the proceeding is submitted under oath. The Government, 
represented by an attorney, presents expert testimony of its 
witnesses, qualified mining engineers employed to examine and 
appraise mining claims. Since under present regulations and 
practice in contest hearings, all parties are permitted full 
opportunity for cross-examination and production of rebuttal 
testimony or documentary evidence on matters germane to the 
issues concerned, it is difficult to understand the basis for | 
the suggestion. 


Aecess to Documents 


several witnesses before the Commission offered specific in- 
stances in which they felt they had been improperly denied 
access to official documents related to public lands. Un- 
doubtedly some isolated problems of this kind have arisen over 
the years. In the meanwhile the Freedom of Information Act 
has become law, and now governs access to records. 


Bureau of Land Management 
Library 

Bldg. 50, Denver Federal Center 
Denver, CO 80225 
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